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SUBSTANTIVE DUE PROCESS IN THE STATES 
REVISITED 


“When / use a word,” Humpty Dumpty said in rather a 
scornful tone, “it means just what I choose it to mean— 
neither more nor less.” 

“The question is,” said Alice, “whether you cam make 
words mean so many different things.” 

“The question is,” said Humpty Dumpty, “which is to be 
master—that’s all.” 


—Through the Looking Glass 


There exists today, noticed by relatively few of the practicing bar, 
a basic dichotomy in the judicial interpretation of a constitutional tenet 
of great historical and contemporary importance. The term “due process 
of law” is generally considered by both laymen and members of the 
bar to be a fundamental, constitutional protection against arbitrary 
seizure of or interference with life, liberty or property. But that there 
are radically differing views as to the content of that term and as to the 
vitality and significance of its application in our present state of social, 
economic and political development is unfortunately not so well known. 

The spirit and even the words of the due process clause are not 
indigenous to the Constitution of the United States. This idea has been 
known to civilized man since he first realized that his social welfare 
demanded the placing of some bounds upon the exercise of arbitrary 
power. It was the basis of the appeal of the Apostle Paul to his Roman 
captors in which as a Roman citizen he demanded to be tried according 
to Roman law.’ Its Latin equivalent per legem terrae, appeared as a 
vital provision of the Magna Charta forced upon King John by the 
barons attempting to curtail the unlimited exercise of the King’s sovereign 
power.” It first appeared formally in America in the Plymouth Colony 
Fundamentals of 1636 which, after prohibiting the deprivation of “Life, 
Limb, Liberty, Good Name or Estate,” except by authority of some 
recognized law, concluded by stating: 

... And none shall suffer as aforesaid, without being brought 

to answer by due course and process of law.* 

Almost these exact words were incorporated into our own federal 
Constitution one hundred and fifty years later.‘ 

Like all effective, lasting measures for the circumscription of 
irbitrary power, the due process concept has always been cast in general 
‘erms, thus providing the elasticity necessary to adjust to changing politi- 
cal theories and social conditions. ‘This essential generality also makes 


2 Magna Charta 

3 Morison, S.E., FREEDOM IN CONTEMPORARY Society, Little, Brown and 
Company, Toronto, 1956, pp. 15-17. 

4U.S. Const. amend. V. 
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possible, however, differing interpretations as to its meaning and re- 
quirements. These requirements of due process have varied greatly 
throughout the course of American constitutional history.” It is a fact 
that today there is not one due process concept but two. There is federal 
due process under the Fifth and Fourteenth Amendments; there is state 
due process as determined exclusively by the state courts in interpretation 
of such clauses in their own constitutions.® 

In an article published in 1950, Professor Monrad G. Paulser: 
examined four fields of judicial review of legislation: price regulation, 
control of competition by licensing, prohibition of business methods, and 
the regulation of labor unions and labor practices." From cases arising in 
these fields, Professor Paulsen concluded that the judiciaries of many 
states still clung fervently to the tool of substantive due process to upset 
regulatory legislation on the basis of an independent judicial determina- 
tion of the statute’s efficiency and desirability." By 1937, however, the 
Supreme Court of the United States, which had once religiously followed 
the substantive approach, had discarded the application of due process in 
this way, retaining only vestiges of the former substantive content by 
requiring a showing of merely a rational relationship between means and 
ends of regulatory legislation.® This transition in the United States 
Supreme Court’s interpretation of the due process clause was not emu- 
lated by all the state courts. These courts, being the supreme arbiters of 
their own constitutions, were free to retain the federally-abandoned con- 
cept of substantive due process and to continue to require a demonstration 
of a “real and substantial’? relationship between the legislative means 
and ends,’° 

This bifurcated approach to the role of due process results in two 





5 Hamilton, The Path of Due Process of Law, in THe Constitution Re- 
CONSIDERED 167 (1938). 

6 See e.g. O10 Const. art. I, §16 (1912). 

7Paulsen, The Persistence of Substance Due Process In The States, 34 
MINN. L. Rev. 91 (1950). 

8 Id. at 92-3. 

® The turning point of the United States Supreme Court’s interpretation of 
due process is generally considered to have been Nebbia v. New York 291 U.S. 
502 (1934), although in the wage regulation field it did not come until West 
Coast Hotel v. Parrish, 300 U.S. 397 (1937). The pre-Nebbia doctrine is typified 
by the renowned decision of Lochner v. New York, 198 U.S. 45 (1905) invalidating 
wage and hour restrictions and which was overruled by the West Coast Hotel 
case. Post-Nebbia decisions are graphically exemplified by Daniels v. Family 
Security Life Insurance Co., 336 U.S. 220 (1949), which seemingly gave the 
states a carte blanche for economic experimentation. 

10 Some state courts did, however, follow the doctrine enunciated by the 
United States Supreme Court. The Vermont court in Anchor Hocking Glass 
Corp. v. Barber, 118 Vt. 206, 105 A. 2d 271 (1954), held that the due process 
test of its state constitution should be the same as that provided by the U.S. 
Supreme Court's interpretation of the Fourteenth Amendment. See also People 
v. Ryan, 101 Cal. App. 2d 927, 226 P. 2d 376 (1951); Dayton Co. v. Carpet, 
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very different treatments of economic regulatory legislation in the various 
courts of the nation. The effect of the policy of judicial self-abnegation 
in the review of legislation pursued by the United States Supreme Court 
and emulated by some state courts is to strengthen the Brandeis thesis 
that the states are “laboratories for social and economic experimentation.” 
The Supreme Court has said, in essence, that the states are free to adopt 
through their legislatures any policy in the field of economic regulation 
which they may deem desirable. Statutes reflecting such public policy 
will only be upset by the Supreme Court as violative of federal due 
process if they are so unreasonable as to preclude the Court from as- 
certaining any rational connection between the permissive goal and the 
selected means to achieve it. The implications of this for constitutional 
decision are readily underlined by the fact that no economic regulatory 
legislation has been upset by the Supreme Court since 1937." 

Those state courts following the substantive due process approach 
have not, on the other hand, been inclined to follow the federal doctrine 
of self-abnegation in this field, an admittedly difficult psychological feat 
for any court. These state courts continue to insist, as did the pre-1934 
federal judiciary, that legislative enactment of state public policy be 
tempered by what the state courts believe to be desirable, effective and 
proper. The final decision on what is to be public policy is by this view 
a result of judicial declaration, and not of the vote of the state’s 
popularly-elected representatives. 

Professor Paulsen in his 1950 article condemned the refusal of the 
more conservative state courts to follow the lead of the Supreme Court 
and give freer and more effective voice to the desires of the electorate as 
reflected in the acts of their chosen representatives. It is the aim of this 
comment to re-examine Professor Paulsen’s thesis in the light of post- 
1950 cases to determine whether this definite schism in the interpretation 
and application of the due process clause by the state and federal courts 
still exists. For the sake of continuity and greater clarity, this comment 
will be limited to the same field selected by Professor Paulsen, although 
many illuminating examples of this problem can be found in other areas 
of the law." 


Linoleum & Resilient Fl. D. Union, 229 Minn. 87, 39 N.W. 2d 183 (1949); dis- 
senting opinion in Sperry & Hutchinson Co. v. Hoegh, 246 Iowa 9, 65 N.W. 2d 
410 (1954). 

11 This approach has been adopted by the United States Supreme Court in 
reference only to economic matters. In the area of civil rights legislation, the 
Court has pursued the substantive approach, requiring a real and substantial 
nexus between means and permissible ends. Many of the state supreme courts 
are more prone to reverse this application, i.e., to use rational tests in civil rights 
cases and substantive tests in economic due process situations. For an example ot 
this in a state court see the dissenting opinion of Mr. Justice Schaner in Sei Fujii 
v. State, 38 Cal. 2d 718, 242 P. 2d 617 (1952). 

12 See e.g. Heimgaertner v. Benjamin Electric Co., 6 Ill. 2d 152, 128 N.E. 
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Prick REGULATION 

Since the West Coast Hotel case in 1937," the Federal Constitution 
has proven no bar to the states in fixing minimum wages. This decision 
reflected the drastic change, responding to the upsurge in the labor 
movement and the great depression, from the former attitude of the 
Supreme Court, which had been expressed in Tyson &# Bro. v. Banton,"* 
that the power to fix prices was an inherent attribute of property itself. 
It followed the new doctrine of the Nebbia case of 1934%* which had 
held that the phrase “affected with the public interest”? meant “no more 
than that an industry, for adequate reason, is subject to control for the 
public good.”'® 

In 1941, Olsen v. Nebraska™’ declared that a state need not justify 
its actions merely because prices were being regulated. Post-1950 Su- 
preme Court cases have adhered to the West Coast Hotel and Olsen 
reasoning, and are best evidenced by the type of reasoning found in 
Day-Brite Lighting, Inc. v. Missouri, even though it was not a case of 
price regulation.'* Justice Douglas, speaking for the majority in that case, 
stated: 

Our recent decisions make plain that we do not sit as a 

superlegislature to weigh the wisdom of legislation nor to 

decide whether the policy which it expresses offends the public 
welfare. . . But the state legislatures have constitutional 
authority to experiment with new techniques; they are entitled 

to their own standard of public welfare; they may within 

extremely broad limits control practices in the business-labor 

field, so long as specific constitutional prohibitions are not 
violated and so long as conflicts with valid and controlling 
federal laws are avoided.!® 
Am ong other cases, Justice Douglas relied on and cited West Coast 
Ho el, Nebbia and Olsen, 

State supreme courts have not, in many instances, been prone to 
fo low the lead of the Supreme Court in this field. Instead, they have 
p rsisted in delving into the propounded legislative purpose of price fixing 
iegislation, demanding a “real and substantial” connection between the 
permitted ends and the means utilized to achieve those ends. Especially 
vulnerable to this type of attack have been the “non-signer” provisions 
of the state Fair Trade Acts. Although many states have yet to pass on 
these provisions, among those which have approximately one-half have 





2d 691 (1955), 17 Onto St. L.J. 146. 
13 West Coast Hotel Co. vy. Parrish, supra note 9. 
14 273 U.S. 418 (1927). 
15 Nebbia v. New York, supra note 9. 
16 Jd. at 536. 
17 313 U.S. 236 (1941). 
18 342 U.S. 421 (1952). 
19 7d. at 423. Accord, Berman vy. Parker, 348, U.S. 32 (1954). 
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held them unconstitutional as violative of state due process.*° A cursory 
examination of these cases clearly reveals a strong adherence to pre- 
Olsen doctrines. The Arkansas court affords a prime example. In 
Union Carbide (F Carbon Corp, v. White River Distributors” the 
court refused to enjoin the defendant from selling the plaintiff’s trade- 
marked anti-freeze at less than Fair Trade prices. The court held the 
non-signer provision violative of the state and federal constitutions’ due 
process, declaring its right to be the final arbiter despite the contentions 
of the state legislature. Demanding a “real and substantial” connection 
between means and ends, the court favorably cited and followed 11 
Am. Jur. 1077: 

“The mere assertion by the legislature that a statute relates to 

the public health, safety, or welfare does not itself bring that 

statute within the police power of a state, for there must al- 

ways be an obvious and rea! connection between the actual 

provision of the police regulation and its avowed purpose and 

the regulation adopted must be reasonably adapted to accom- 

plish the end sought to be attained . . .’ (Emphasis added.) 
Also heavily relied upon was Justice McReynolds vigorous dissent in the 
Nebbia case. 

While many state courts have struck down the non-signer clauses 
»f state Fair Trade Acts as either a violation of state due process or an 
anlawful delegation to private persons of price-fixing powers, the ma- 
jority of states have upheld the remainder of these acts. This has been 
done for the avowed purpose of protecting the manufacturer’s “property 
right” in the trademarked article. But in 1955 the Georgia Supreme 
Court nullified its act completely as a violation of due process.2* The 
court tersely rejected the General Assembly’s finding that the Act was 
to protect the property right of the trademark and held it was an illegal 
attempt to fix prices. Speaking as if Nebbia and Olsen had yet to be 
decided, the court confessed: 

We are convinced that any findings of fact in conflict with 

what has been held ‘in this opinion would be an attempt by the 

General Assembly to find a fact that does not exist, and, of 


20 McGraw Electric Co. v. Lewis & Smith Drug Co., 159 Neb. 703, 68 N.W. 
2d 608 (1955); Union Carbide and Carbon Corp. v. White River Distributors, 
224 Ark. 558, 275 S.W. 2d 455 (1955); Shakespeare Company v. Lippman’s Tool 
Shop Sporting Goods Co., 334 Mich. 109, 54 N.W. 2d 268 (1952); Aegus Cameras, 
Inc. v. Hall of Distributors, Inc., 343 Mich. 54, 72 N.W. 2d 72 (1955); Olin 
Mathieson Chemical Corp. v. Francis, 301 P. 2d 139 (Colo. 1956); Miles Labora- 
tories, Inc. v. Eckerd, 73 So. 2d 680 (Fla. 1954); Dr. G. H. Tichenor Antiseptic 
Co. v. Schwegman Bros. G.S. Mkts., 231 La. 51, 90 So. 2d 343 (1956); Grayson- 
Robinson Stores, Inc. v. Oneida, Ltd. 209 Ga. 613, 75 S.E. 2d 161 (1953). 

21224 Ark. 558, 275 S.W. 2d 455 (1955). 

22 1d. at 566. 

23 Cox v. General Electric Co., 211 Ga. 286, 85 S.E. 2d 514 (1955). 
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course, no court is bound by that sort of finding of fact by a 

legislative body.?* 

Thus, the state courts continue their boycott of the United States 
Supreme Court doctrine in the field of economic due process. Their 
refusal to accept legislative declarations that the means used bear a 
rational relation to permissible ends—promotion of public welfare— 
creates a dilemma for the practicing attorney. Unless the content of 
state due process is carefully studied to determine which approach the 
courts of a particular state are prone to follow, predicting the outcome 
of litigation in the due process field becomes highly precarious. 

But several states have followed the lead of the Supreme Court in 
demanding a demonstration of only a rational connection between means 
and ends. The Delaware court in General Electric Co. v. Klein upheld 
the non-signer provision as a reasonable exercise of the police power to 
protect the good will of the manufacturers.2> The opinion expressly 
stated that the means will not be questioned if it is reasonably debatable 
that they bear a “reasonable relationship” to the ends sought. 

The “fair trade” area with its minimum pricing difficulties has been 
the predominant post-1950 problem of state courts in the price regulation 
field. But barbering,”* milk control,?" rental control** and cigarette 
sales*® have also been subject to “judicial legislation.” The barbers have 
remained an invulnerable profession for price-fixing legislation.*° The 
Arizona Supreme Court, citing Lochner v. New York** as controlling, 
stated: 

Our difficulty is in finding ‘any reasonable relationship to the 

end sought,’ that is the relationship between the minimum 

price for barbering services and sanitation in the barbering 

profession. Appellees have failed to indicate—to establish any 
logical relationship whatsoever——the basis for their assumption 





247d. at 291. 

25106 A. 2d 205 (1954). Accord, Home Utilities Co. v. Revere Copper & 
Brass, Inc., 209 Md. 610, 122 A. 2d 109 (1956); General Electric Co. v. 
Kimball Jewelers, Inc., 1956 Mass. Advance Sheets 305, 132 N.E. 2d 652 (1956) ; 
Scovill Mfg. Co. v. Skaggs Pay Less Drug Stores, 45 Cal. 2d 881, 291 P. 2d 936 
(1956). 

26 State Board of Barber Examiners v. Edwards, 72 Ariz. 108, 231 P. 2d 
450 (1951), aff’d., 76 Ariz. 27, 258 P. 2d 418 (1953); Haigh v. State Board of 
Hairdressing, 76 R.I. 512, 72 A. 2d 674 (1950); Christian v. La Forge, 110 Cal. 
App. 2d 738, 242 P. 2d 797 (1952). 

27 Harris v. Duncan, 208 Ga. 561, 67 S.E. 2d 692 (1951). Contra, Shiver v. 
Lee, 89 So. 2d 318 (Fla. 1956). 

28 Jamouneau v. Harner, 16 N.J. 500, 109 A. 2d 640 (1954); Wagner v. 
Mayor & Council of Newark, 42 N.J. Super. 193, 126 A. 2d 71 (1956). 

29 Williams v. Hirsch, 211 Ga. 534, 87 S.E. 2d 70 (1955). Contra, May’s 
Drug Stores, Inc. v. State Tax Commissioner, 242 Iowa 319, 45 N.W. 2d 245 
(1950). 

30 See supra note 26. 

31198 U.S. 45 (1905). 
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that the acts in question are not ‘arbitrary and wholly un- 

warranted’ . . .3? 

In holding the New Jersey Rent Control Act constitutional, New 
Jersey’s high court followed Nebdia reasoning and the majority opinion 
could well have been taken from Justice Douglas’ opinion in the Day- 
Brite case: 

The finding of the Legislature is presumed to have :the support 

of facts known to it ‘unless facts judicially known or proved 

prelude that possibility’; generally, it is ‘not the province of 

a court to hear and examine evidence for the purpose of de- 

ciding again a question which the legislature has already de- 

cided’; its function ‘is only to determine whether it is possible 

to say that the legislative decision is without rational basis.’ 

Clark vy. Paul Gray, 306 U.S. 583, 59 S.Ct. 744, 83 L.Ed. 

1001 (1939). 

The case can be explained on the basis that New Jersey courts have 
followed the Supreme Court in other fields also.** Many states have 
refused, however, to follow this view. Thus, Georgia has declared its 
Unfair Cigarette Sales Act unconstitutional price-fixing and a violation 
of due process since cigarette selling is not a “business affected with a 
89 Indiana has held legislation controlling the price of 


1,3® and California re- 
37 


public interest. 
retail installment sales contracts unconstitutiona 
fused to permit regulation of dry cleaners’ minimum prices. 

Although pre-1950 cases sustain the proposition that the fixing of 
milk prices will be upheld, the Georgia court, defying all precedent, 
struck down that state’s Milk Control Act as a violation of state due 


38 Prior cases in the jurisdiction upholding such legislation were 


process. 
distinguished by allusion to the fact that they were not decided by a 
“full bench” and thus the court did not feel bound by them. The case 
was highlighted by an express refusal to follow the Nebdia doctrine 
and a declaration that milk production was not a business affected with 
a public interest since it was not devoted to a public use! 

The language of the Oregon Supreme Court in General Electric 
Co, v. Whale demonstrates the refusal of state courts to follow the 
“rational nexus” test of the Supreme Court: 

We can see no real and substantial connection between the 





32 State Board of Barber Examiners v. Edwards, 72 Ariz. 108, 113, 231 
P. 2d 450, 452 (1951). 

33 Jamouneau v. Harner, 16 N.J. 500, 515, 109 A. 2d 640, 648 (1954). 

34 Lane Distributors, Inc. v. Tilton, 7 N.J. Super. 349, 81 A. 2d 786 (1951); 
Sperry & Hutchinson Co. v. Margets, 25 N.J. Super. 568, 96 A. 2d 706 (1953). 

35 Williams v. Hirsch, supra note 28. 

36 Department of Financial Institutions v. Holt, 231 Ind. 293, 108 N.E. 2d 
629 (1952). 

37 State Board of Dry Cleaners v. Thrift-D-Lux Cleaners, 40 Cal. 2d 436, 
254 P. 2d 29 (1953). 
38 Harris v. Duncan, supra note 26. 
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nebulous theory that fixed minimum resale prices are necessary 

to protect the goodwill of the trademark owner and the wel- 

fare of the public.*® 
Thus we see that many state courts still adhere to (1) pre-1934 con- 
ceptions of the public interest, and (2) substantial nexus tests of. pre- 
Olsen federal cases in the price regulation area. 


ConTRoL OF ComPETITION By LICENSING 

The persistence on the state level of an “anti-monopoly” core in 
regard to licensing statutes and ordinances perpetuates and emphasizes 
the basic dichotomy in due process. Although New State Ice Company v. 
Liebmann® has never been explicitly overruled, its content has been 
drained by Nebbia and subsequent federal economic due process cases. 
On the federal level, the general welfare as defined in Nebbia, has 
been given precedence over anti-monopoly fears. This idea is best ex- 
pressed as the freedom of the state to choose among economic policies: 

So far as the requirement of due process is concerned, and 

in the absence of other constitutional restrictions, a state is 

free to adopt whatever economic policy may reasonably be 

deemed to promote public welfare, and to enforce that 
policy by legislation adapted to its purpose.*’ 

It is readily observed that control of competition by licensing by 
state action is seldom objectionable under the Fourteenth Amendment. 
The litigant must raise the state constitution as a bulwark against such 
control. Licensing ordinances, permissible in general, are today being 
invalidated as anti-competitive or oppressive under authority of federally- 
defunct Liehmann. 

The processions—law, medicine, optometry, dentistry and so forth 
——have been especially prone to licensing restrictions because of their 
evident close connection with the public welfare. But attempts to 
preserve this “quasi-monopolistic” status for other fields of endeavor 
have met with varied results. Barbering has been subject to licensing re- 
strictions requiring training or experience before a license will be 
granted.** Although unsuccessful in attempting to regulate prices 
which the barber may charge** and the hours during which he may 
operate,** legislatures have been extremely successful in impressing the 


39 General Electric Co. v. Whale, 207 Ore. 302, 321, 296 P. 2d 635 (1956), 
holding non-signer provision of Oregon Fair Trade Act unconstitutional. 

46 285 U.S. 262 (1932). The Supreme Court declared unconstitutional a 
state statute which required the obtaining of a certificate of public convenience 
and necessity before persons could engage in the manufacture or distribution of 
ice in the state of Oklahoma. 

41 Nebbia v. New York, 291 U.S. 502, 537 (1934). 

42 Lee v. Delmont, 228 Minn. 101, 36 N:W. 2d 530 (1949); State v. Sullivan, 
245 Minn. 103, 71 N.W. 2d 895 (1955). 

43 Supra note 25. 
44 City of Miami v. Shell’s Super Store, 50 So. 2d 883 (Fla. 1951). 
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courts with the close connection between experienced barbers and public 
health and welfare. 

Photographer licensing statutes, since Harris v. State,*’ have con- 
tinued to meet with little success,*® as have dry cleaning licensing 
requirements. In Olan Mills, Inc. v. Sharon, a city ordinance requiring 
a license tax of $200 per month upon transient retail businesses was 
held unduly oppressive and a hindrance upon lawful business opera- 
tions.** A Missouri statute was likewise held invalid, but on the basis 
that it was discriminatory against non-resident photographers and a 
burden upon interstate commerce.*® In both cases there was an 
evident intent to protect the public from unscrupulous “fly-by-nighters,” 
but the statutes were strictly interpreted to satisfy the economic views 
of the courts. The most interesting of the recent photography cases is 
State v. Gleason.“ The Montana court cited numerous pre-1950 
cases holding photography licensing statutes unconstitutional, including 
State v. Harris, which relied heavily on the 1927 case of Tyson & Bro. 
v. Banton. Control over photography was termed “arbitrary and 
capricious” as it is not a business “affected with a public interest.” 
Nebbia was discussed at great length, distinguished, and its full impact 
rejected, 

A Virginia statute regulating dry cleaning was invalidated on the 
basis of unconstitutional discrimination and the lack of sufficient standards 
to guide the agency controlling the subject of the legislation: 

The subject matter of this legislation, the dry cleaning 
business, requires no special skill or training. There is nothing 
peculiar in the business which distinguishes it from ordinary 
work and labor . . . It may have some indirect relation to 
public health and safety, but it is not a sufficient menace to 
either to require it to be controlled by an administrative 
agency with absolute and unlimited authority.” 

State courts demonstrate a pronounced aversion to the protection 
of special interest groups where there is no evident corresponding ad- 
vancement of the public welfare. To invalidating the Illinois Plumbing 
License Law, the Illinois Supreme Court declared: 

. . . it is very clear it has not been demonstrated that the 

bestowal of the special privilege rests upon material dis- 

tinctions between the trade of plumbing and other trades 

45 216 N.C. 746, 6 S.E. 2d 854 (1940). 

46 Olan Mills, Inc. v. City of Cape Girardeau, 364 Mo. 1089, 272 S.W. 2d 
244 (1954); Olan Mills, Inc. v. City of Sharon, 371 Pa. 609, 92 A. 2d 222 (1952); 
State v. Gleason, 128 Mont. 485, 277 P. 2d 530 (1954). 

47 Supra note 46. 

48 Supra note 46. 

49 Supra note 46. 

50 273 U.S. 418 (1927). 

51 Chapel v. Commonwealth of Virginia, 197 Va. 406, 413, 89 S.E. 2d 337, 342 
(1955). 
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or vocations affecting the public health, safety or welfare; 
or that licensed master plumbers, as a class, are so circum- 
stanced by the innate characteristics of their calling that the 
special privilege in their hands is necessary and will bene- 
ficially affect the public . . .™ 
The same basic philosophy of the Harris case runs through these 
recent state court cases. ‘The fear of the courts lies in the creation of 
special interest groups with interests adverse to the general community. 
To exclude persons from the opportunity to earn a living deprives 
them of a fundamental right. The Watchmaking Act of 1945 was 
declared unconstitutional by the Oklahoma court because: 
The Act vests in the Board powers to make rules and regula- 
tions which may deny some citizens their inherent mght to 
earn their livelihood in a private field of work, thus depriving 
them of a valuable property right without due process of law.” 
Watchmaking was distinguished from  barbering by the  court’s 
declaration that for sanitary reasons licensing of barbers was justified. 
Statutes and ordinances aiming at the destruction of existing busi- 
nesses or prevention of new competition have been met with great 
opposition by the state courts. A Tennessee municipal ordinance pro- 
hibiting new gas storage tanks, thus effectively prohibiting construction 
of additional filling stations in the municipality and preserving a 
“monopoly” for existing stations, was declared void as discriminatory 
and unduly restrictive of competition."“* An Oklahoma municipal ordi- 
nance requiring persons advertising the sale of distressed goods or dam- 
aged merchandise to obtain-a license and pay a license fee, passed with 
the apparent intent to force the plaintiff out of business, was likewise 
invalidated.” 


PROHIBITION OF Business METHODS 


Since 1950 the regulation of business activity by legislatures has 
not appreciably decreased. In these times of business prosperity legis!.- 
tures have deemed it proper to place many and varied limitations .n the 
conduct of business activity. These limitations have met with littl: 
opposition from federal due process. The United States Supreme Court 
has not reverted to the days of Adams v. Tanner,™® but has repeatedly 
declared that federal due process requires only the demonstration of a 
rational nexus between the legislative means and permissive goals. In 





52 People v. Brown, 407 Ill. 565, 584, 95 N.E. 2d 888, 899 (1950). 
53 State cx rel. Whetsel v. Wood, 207 Okla. 193, 196, 248 P. 2d 612, 615 
(1952). 

54 Consumer’s Gasoline Stations v. City of Peelaski, 292 S.W. 2d 735 
(Tenn. 1956). 

55 City of Guthrie v. Pike & Long, 206 Okla. 307, 243 P. 2d 697 (1952). 
Cf. Wilkins v. City of Harrison, 218 Ark. 316, 236 S.W. 2d 82 (1951). 
56 244 U.S. $90 (1917). 
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Beard v. City of Alexandria™ the court held a “Green River” ordinance 
prohibiting unsolicited, door-to-door selling of merchandise or photo- 
graphs constitutional as not violative of the due process clause of the 
Fourteenth Amendment. Rejecting appellant’s due process argument 
based on Adam v. Tanner®® and New State Ice Co. v. Liebmann™ the 
Court, speaking through Mr. Justice Reed, declared that improper 
methods of conducting a legitimate business may be restricted or pro- 
hibited in the public interest. The Court referred to Nebbia and the 
dissenting opinion in Liebmann, concluding that “the problem is legislative 
where there was reasonable bases for legislative action.” 

But it becomes immediately apparent upon even a cursory inspec- 
tion, that all state courts have not followed the United States Supreme 
Court’s interpretation of due process requirements. Despite the well 
recognized presumption of validity of legislative acts, many state courts 
following the substantive due process doctrine have invalidated legislative 
acts on the grounds that the means selected by the legislature did not 
bear a real and substantial relationship to the professed legislative goal. 
These courts have consistently examined these statutes in the light of 
the judges’ own economic and social theories, using these theories to 
pass on the statute’s desirability and effectiveness. In many cases they 
have ignored the professed legislative purpose and declared the “real” 
purpose to be an improper one. The grounds for curtailment of legis- 
lative regulation expressed in Adams v. T'anner,® that the state legisla- 
ture cannot unduly restrict the exercise of a private business, were fol- 
lowed in the “Good Humor” cases and upheld in Frecker v. City of 
Dayton.®* In this decision, the Ohio Supreme Court invalidated an 
ordinance prohibiting the sale of ice cream on the city streets by stating 
that the ordinance provided “no real and substantial relation to public 
safety.’’6 

This power assumed by the state courts to review the reasonableness 
of particular statutes independent of any legislative declaration has been 
reflected in many recent cases. In City of Scottsbluff v. Winters Creek 
Canal Co.®* the Nebraska Supreme Court held unconstitutional a city 
ordinance requiring an irrigation company to transport all its water in 
closed pipes rather than in open ditches, at greatly increased cost to the 
company. The Court declared that police power actions of a munici- 
pality were subject to review by the court to insure reasonableness and 





57 341 U.S. 622 (1951). 
58 Supra note 56. 
59 285 U.S. 262 (1932). 
69 Supra note $7. 
61 Supra note 56. 
62 153 Ohio St. 14, 90 N.E. 2d 851; see discussion of “Good Humor” cases in 
Paulsen, supra note 7, at 110. 
63 Jd., 20, 90 N.E. 2d at 854. 
64155 Neb. 723, 53 N.W. 2d 543 (1952). 
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stated that to conform to due process requirements the exercise of the 
police power must “be directed toward and have a rational relation 
to protection of a basic interest of society . . . [and must be] really 
designed to accomplish a legitimate public purpose.” 

In the neighboring state of Iowa the supreme court invalidated a 
statute prohibiting the use of the much-litigated trading stamps as vio- 
lative of—among other grounds—the due process clause.°° The Court 
required a “substantial relation to the object of public or general wel- 
fare.” A similar nexus was required by the Supreme Court of Pennsyl- 
vania in a 1955 decision holding invalid a statute prohibiting the manu- 
facture of carbonated beverages with other than natural sweetening 
agents.°* This court held that the exercise of police power was subject 
to judicial review and that the “means employed must have a real and 
substantial relation to the object to be attained . . . [and the] final 
determination [of the existence of the above relation] is for the courts.””®* 


The tendency of some judges to substitute their own opinions as to 
the wisdom of the statute for that of the legislature may be seen in the 
decision of the Superior Court of New Jersey invalidating a statute 
prohibiting use of the corporate form by mortuaries in a legislative 
attempt to elevate that occupation to the evel of a profession. Here 
the court refused to permit the legislatuée to exercise its intent in this 
matter, because the court felt that the statute was so unreasonable as to 
be an undue restriction upon private ehterprise and property. 

Another facet of this application of the substantive due process con- 
cept to state regulatory actions is that the courts in applying this sub- 
stantial nexus test will not allow themselves to be bound by the professed 
legislative intent but will attempt to discover the presence of any hidden 
motive behind the legislature’s professed reasons for the act. Thus they 
are enabled to decide the issue of the statute’s desirability themselves. 

A good example of this is found in the opinion of the Illinois 


70 


Supreme Court in Figura v. Cummins,'° wherein the court held unconsti- 
tutional as violative of due process a statute prohibiting work in the 
home on the processing of metal springs. ‘The court stated that any 
exercise of the police power must be reasonably adapted to obtain the 
objective sought, but that: 

The legislature cannot invoke police power on pretense of 

promoting public interests, where actual objective of statute 

is an interference with private business . . . it is the province 











65 Jd., 731, 732, 53 N.W. 2d at 549. 
66 Sperry & Hutchinson Co. v. Hoegh, 246 Iowa 9, 65 N.W. 2d 410 (1954). 
67 Cott Beverage Corp v.. Horst, 380 Pa. 124, 110 A. 2d 405 (1955). 
68 Jd., 118, 110 A. 2d at 408. 
69 Trinka Services, Inc. vy. State Board of Mortuary Science, 40 N.J. Super. 
238, 122 A. 2d 668 (1956). 
704 Ill. 2d 44, 122 N.E. 2d 162 (1954). 
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of the court to determine that (if police power properly 

exercised) issue. 

Lower courts of New Jersey and New York in cases since 1950 have 
also stressed the duty of the courts to look through the professed motive 
of the legislature to the “real” purpose behind the statute.” 

In a recent New York case the Court of Appeals held that a 
statute prohibiting sale of evaporated skimmed milk in containers holding 
less than ten pounds was unconstitutional as violative of due process.” 
Although the majority opinion impliedly followed the rational nexus 
(as opposed to substantial nexus) test by invalidating the statute only 
because no reasonable basis for its enactment was demonstrated, a 
vigorous dissent, quoting the Nebdbia case and Daniels v. Family Security 
Life Ins. Co., showed that here the court had deviated from the de- 
manding logic of the rational nexus test as some reasonable (rational ) 
relationship between the prohibition and public health and welfare could 
be readily shown to exist. 

Barbershops have always proved a fruitful source of litigation. In 
City of Miami v. Shell’s Super Stores, the Florida court invalidated 
municipal regulation of barbers’ working hours by stating that, although 
barbershops were subject to reasonable regulation, this was unreasonable 
as an undue restriction on the right to do business.‘* By the use of anal-- 
ogous reasoning the Utah high court held invalid a city ordinance 
prohibiting advertising of prices for eyeglass prescriptions as not 
bearing “sufficient relationship” to the police power.* In the latter 
case the court went deeply into the effect, desirability and efficacy of 
the legislation and independently determined that the law was not a 
proper one.”° 


REGULATION OF LABOR UNIONS AND UNION PRACTICES 


In cases dealing with the regulation of labor and the practice of 
inions, one might expect to find substantive due process a cogent force 
pressing for invalidation of labor legislation in those courts where the 
doctrine still flourishes. » The history of due process in the labor field 
has been an active one, for it was on this principle that Lochner v. New 
York,"® Adair v. United States™ and their contemporaries were decided. 


71 Germano v. Keenan 25 N.J. Super. 37, 95 A. 2d 439 (1953); Peoples 
Dairy v. City of Lackawanna, 149 N.Y.S. 2d 392 (1956). 

72 Defiance Milk Products Co. v. Du Mond, 309 N.Y. 537, 132 N.F. 2d 829 
(1956). 

73 §0 So. 2d 883 (Fla. 1951). 

74 Ritholz v. City of Salt Lake, 3 Utah 2d 385, 284 P. 2d 702 (1955). 

75 Courts following such methods also insist on finding such a nexus when- 
ever upholding regulatory legislation. Thus Idaho’s high court in Rowe v. City of 
Pocatello 218 P. 2d 695 (Idaho 1950), upholding the validity of a Green River 
law, required, “. . . it must be reasonable and have some direct, real and sub- 
stantial relation to the public object sought to be accomplished.” 


























1957] COMMENTS 397 


1937 appears, however, to have been the turning point in the views of 
the United States Supreme Court, regarding labor regulation connection 
between means and ends. The famous case of West Coast Hotel v. 
Parrish, decided in that year, was the first of a still continuing line of 
labor regulation cases in which the United States Supreme Court refused 
to use the due process clause to curb the effectiveness of legislative 
proposals."* This has been true regardless of the nature of the legisla- 
tion, i.e. whether it was to organized labor’s gain or detriment. 

But in the state courts there was a different development. Although 
the doctrine of substantive due process, abandoned on the federal level, 
is still very much in operation in the courts of many states, this does not 
appear to be true in labor and union regulation litigation. In the labor 
field after World War II, most state legislation was directed toward 
curtailing union power by limiting the right to strike and by protecting 
the “right to work.” The judicial reasoning behind the due process 
concept has been utilized here to insure the validity of such restrictive 
legislation and no occasion appears where organized labor has successfully 
used state substantive due process in attacking anti-union legislation. 
This is in startling contrast to its application in business regulation cases. 

One of the most effective anti-union devices utilized by legislatures 
and upheld over due process objections has been the “right to work” 
laws in the form of either statutes, provisions of the state constitution 
or judicially-declared public policy. These enactments typically prohibit 
membership in any union as a prerequisite to employment and corre- 
spondingly ban any union shop agreements. In Local Union No, 519 
v. Robertson” the Supreme Court of Florida upheld an injunction order 
prohibiting picketing, the purpose of which was to force an employer into 
a union shop agreement which would be violative of the public policy 
of Florida, as the constitution and statute forbade any attempt to force 
anyone to join a union. Of course, where the “right to work” provision 
is embodied in the state constitution the state due process argument is 
unavailable and the only recourse is to the Fourteenth Amendment. 
But the United States Supreme Court applying its rational nexus test of 
federal due process has cut off even this method of attacking such “right 
to work” provisions by its decision in the Lincoln Federal Union case, in 
which the Court in upholding “right to work” statutes declared that the 
Fourteenth Amendment due process did not bar a state from following 
whatever public policy it desired, so long as its acts fulfilled the rela- 
tively simple requirement of a rational nexus.” Where the “right 
to work” is incorporated into a statute without an analogous constitu- 
tional amendment, state substantive due process would be available to 
labor to attack the statute, but to date no such attack has ever prevailed.** 





76198 U.S. 45 (1905). See supra note 9. 
77 208 U.S. 161 (1908). 
78 300 U.S. 397 (1937). See supra note 9. 
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It would seem that any legislature which wished to enact anti-union 
legislation in the form of a “right to work” statute need fear no due 
process barrier. The only possible threat to such a statute lies not in 
due process but in the possibility of federal supersedure by federal legis- 
lation permitting union shop agreements in particular industries. The 
recent case of Railway Employees v. Hansen,®® where the permissive 
union shop provisions of the Railway Labor Act were held by the Court 
to supersede the Nebraska “right to work” law, demonstrates the effec- 
tiveness though limited application of this principle. 

Short of actual prohibition of strikes, which in the usual case 
would be clearly unconstitutional, many legislatures have restricted the 
lawful exercise of the right to strike and the right to picket. Although 
here labor has tried unavailingly to use state due process, it has found 
a more valuable defense in the free speech guarantee of the First 
Amendment as incorporated into the Fourteenth Amendment and in 
similar provisions of state constitutions. In Gilbertson v. Culinary Al- 
liance end Bartender’s Union** the Supreme Court of Oregon invali- 
dated a statute prohibiting pickcting unless those who were picketing 
had been previously certified or recognized as the bargaining representa- 
tives in the picketed business. The decision was based, however, on the 
free speech requirement of the First Amendment and not on either 
state or Fourteenth Amendment due process. In Construction and Gen- 
eral Labor Union vy. Stephenson™ the Texas court invalidated, on the 
same grounds as in the Oregon case, legislation prohibiting picketing 
except between employee and employer over a valid labor dispute. In 
these picketing limitation cases where invalidity of the statute is based 
on the violation of free speech, citation is repeatedly made to the United 
States Supreme Court’s decisions in Thornhill v. Alabama and the Swing 
case, both of which upheld the right of peaceful picketing.® 

Although these two cases have been the basis of labor’s attack on 
statutes and judicial decisions restricting picketing, their impact has been 
considerably diminished by two subsequent United States Supreme 
Court decisions. In Building Service Employers International Union v. 
Gazzam™ and International Brotherhood of Teamsters v. Hanke®™ the 
Court consistently applied its rational nexus-due process concept and 





79 44 So. 2d 899 (Fia. 1950). 

89 Lincoln Federal Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 
§25, 537 (1949). 

51 See Paulsen, supra note 7, at 114-5. 

82351 U.S. 225 (1956). 

83.282 P. 2d 632 (Ore. 1955). 

84225 S.W. 2d 958 (Tex. 1950). 

$5 Thornhill v. Alabama, 310 U.S. 88 (1940); American Federation of Labor 
v. Swing, 312 U.S. 321 (1941). 

86 339 U.S. 532 (1950). 

87 339 U.S. 470 (1950). 








1957] COMMENTS 399 


held that a state could ban peaceful picketing, cither by statute or by 
judicial decision reflecting the state’s public policy, if the purpose of 
that picketing were to compel employees to accept union membership 
in violation of the state’s “right to work” laws. ‘These decisions 
weakened the force of the Thornhill] and Swing cases in those states 
where “right to work” laws are in effect, in the face of the continued 
unwillingness of the courts of those states to apply to labor regulation 
the substantive due process applied to business regulation measures. An 
example of this may be seen in the recent decision of the Ohio Supreme 
Court in Chucales v. Royalty.** In that case the court upheld an 
injunction against peaceful picketing conducted by non-employees to 
compel an employer to force the employees into the union, even though 
the court felt it unnecessary to determine whether there existed in 
Ohio any common law “right to work.” The dissenting opinion of 
Judge Zimmerman vainly attempted to instill life into the now by- 
passed Thornhill and Swing cases.*® 

Another aspect of legislative limitation on the right to strike is the 
total abolition of that right in certain industries and institutions which 
are considered by the legislature to be peculiarly responsible for the 
public welfare. In Detroit v. Division 26 of Amalgamated Ass'n,” 
the Supreme Court of Michigan upheld a statute prohibiting strikes 
by public employees as not violative of either state or Fourteenth Amend- 
ment due process. ‘The court reasoned that the right to strike was not 
absolute and universal and that, as these employees held a public trust, 
they had no right to strike. “ In a similar Minnesota case the court held 
constitutional a statute prohibiting strikes and lockouts in charitable hos- 
pitals and substituting therefor compulsory arbitration.** This court 
seemed to be applying the federal due process rational nexus rule when 
it quoted with approval the words of a Michigan court: 

We cannot pass on the soundness of social or economic 

theories in the legislative mind when statutes of this kind are 

enacted in the exercise of the police power. We cannot substi- 

tute our judgment cr opinions for those of the legislature as 

to the expediency thereof. 

It may be seen by these examples from the field of labor regulation 


litigation, that the state courts have not exercised their doctrine of 
substantive due process to upset what the legislatures have believed to he 
desirable labor restrictions. Such legislation has on occasion been upset 





88 164 Ohio St. 214, 129 N.E. 2d 823 (1955). 

89Jn non-picketing labor regulation cases where Thornhill and Swing are 
not authorities, even the free speech contention will not necessarily be effective 
to invalidate restrictive statutes. See e.g., Contlakis v. State, 268 S.W. 2d 192 
(Texas 1954). 

90 332 Mich. 237, 51 N.W. 2d 228 (1952). 

91 Fairview Hosp. Assn. v. Public Bldg. Serv. Union, 241 Minn. 523, 64 
N.W. 2d 16 (1954). 
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but then only by invocation of the freedom of speech guarantees of the 
First and Fourteenth Amendments, 


CONCLUSION 

The police power is the state’s most potent device for safeguarding 
the public good and protecting the liberty and opportunity of the 
individual. By means of enactments designed to advance public health, 
safety, morals and the general welfare the legislatures of our country, 
as the governmental bodies most directly responsive to public sentiments, 
have been able to preserve fully the benefits of our great social and 
economic expansion. The legislative body is uniquely designed to inquire 
into the desirability and practicability of proposed legislation, Re- 
sponding to the public need, it can hold open hearings, require com- 
mittee reports and otherwise investigate the attributes of proposals, 
activity which no other governmental body is similarly or as effectively 
equipped to do. Once such investigation has been made, a statute is 
passed only by votes of at least a majority of the people’s elected repre- 
sentatives, thus insuring the expression of the public will. 

The courts have an important role to play in the fulfillment of 
legislation. It is the duty of the judiciary to protect the liberties of 
our society from the license of those who would encroach upon them. 
It is a vital role, but it is a role misconceived when the high courts of 
the states abdicate this judicial function and wrongfully assume the 
place of legislators, making independent decisions on desirability and 
feasibility of legislation without open hearings, without committee and 
expert reports and without all the other fact-finding devices of the 
legislature. In 1934, an enlightened United States Supreme Court 
recognized the evils inherent in this system of judicial review of the 
merits of legislation under the guise of due process and began to with- 
draw from that position until today it requires only the establishment of 
a rational or reasonable nexus or connection between the means adopted 
by the legislature and the announced, permissible legislative goal. If 
this rational connection’ is found, the statute will be upheld regardless 
of considerations of the legislation’s efficacy or desirability. Some state 
courts have followed the Federal Supreme Court’s reinterpretation of 
the content of the due process clause in interpreting similar clauses in 
their own state constitutions, of which they are the final arbiters. But 
in other states where more conservative social and economic theories 
still hold sway, the courts have refused to follow the federal due pro- 
cess doctrine and have clung to the older concept of substantive due 
process. A most graphic illustration of this may be found in comparing 
the treatment of state legislation compelling employers to allow reason- 
able time-off pay for employees to cast their ballots on election day. 
The United States Supreme Court found no difficulty in establishing a 
rational nexus between the so-called “pay while voting” statute enacted 
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by the Missouri legislature and the legislative goal of encouraging greater 
use of the right of suffrage.” But in Illinois, conversely, the high court 
of that state in invalidating a statute almost identical with that of 
Missouri was unable to find « “real and substantial relationship” between 
the legislation means and ends and held, therefore, that the due process 
guarantee of Illinois had been violated.** Here the two counts interpret- 
ing similar statutes reached radically divergent results. State due process 
is patently dissimilar to federal due process. Such terms as “rational 
relationship” and “real and substantial relationship” are the touchstones 
of difference. 

Substantive due process is as alive and vigorous in state courts today 
as it was in the federal courts thirty years ago. Many of our state 
courts seem unwilling to abandon their stranglehold of power over 
legislation for the less extreme but more reasonable position adopted 
by the Federal Supreme Court. These courts have failed or are 
unwilling to adopt the compelling logic of Mr. Justice Murphy in 
Daniels v. Family Life Insurance Co.: 

We cannot fail to recognize the requirement [of substantive 

due process] as an argument for invalidity because this court 

disagrees with the desirabijity of the legislation . . . We are 

not equipped to decide desirability . . . The forum for the 

correction of ill-considered legislation is a response legislature.” 

If the goal of a democratic form of government is the effective 
realization of the popular will, then the legislative body of that govern- 
ment is the part functionally best equipped to give voice to that will. 
The United States Supreme Court has concluded that states should be 
free to formulate whatever economic regulatory policies they desire 
but should be curtailed in any attempt to deprive the individual of his 
essential liberties. This would seem to be the essence of democracy 
and its promotion the proper role of the judiciary in a democratic society. 
The closer state courts co-ordinate their due process concepts with 
those of the United States Supreme Court, the closer our nation will 
come to the realization of the democratic ideal. 


John A. Hoskins 
David A. Katz 


92 Day-Brite Lighting Co., Inc. v. State of Missouri 342 U.S. 421 (1951). 
See supra note 12. 

93 Heimgaertner v. Benjamin Electric Manufacturing Co. 6 Ill. 2d 152, 128 
N.E. 2d 691 (1955). 
94 336 U.S. 220, 224 (1949). 














INJUNCTIVE RELIEF AGAINST UNLICENSED PRACTICE 
OF OCCUPATIONS AND PROFESSIONS 


In the past thirty-five years a number of cases have appeared deal- 
ing with the problem of enjoining the unlicensed practice of medicine, 
dentistry, optometry, real estate brokerage and countless other occupa- 
tions regulated by statute. The class of cases treated in this comment 
all involve violation of the license requirement, the basic question being 
the capacity of the plaintiff to maintain the suit.’ 

Three types of plaintiffs have attempted to obtain injunctions: (1) 
private individuals—the licensed practitioner or the appropriate occupa- 
tional or professional association; (2) law enforcement officers—the 
attorney general or local prosecutor; and (3) regulatory agencies— 
usually the appropriate licensing board or department. The private 
individuals usually rely on a theory of protecting a valuable property 
right in the exercise of the license. Enforcement officers contend 
basically that unlicensed practice is a public nuisance. The licensing 
agency brings suit in the exercise of an express or implied statutory power 
to enforce the regulation by injunction. All three approaches have 
resulted in nearly chaotic contradictions among the various jurisdictions. 
This comment will consider the bases employed in granting or denying 
injunctions and the desirability of that remedy. In the conclusion a 
suggestion is offered which may overcome many of the weaknesses of 
the present situation. 


Is rHE INJUNCTION DeEsIRABLE?! 

Recent legislative regulation of occupations invariably includes the 
imposition of a criminal penalty for practicing without a license. Such 
conduct is usually classified as a misdemeanor punishable by a small fine 
or a short term of imprisonment.? Thus the enforcement of a statute 
which is of little public interest, relatively minor public harm and 
results in trivial penalties, is added to the already overwhelming burdens 
of the prosecutor. The greatest weakness of utilizing a traditional 
criminal sanction as a deterrent probably stems from the circumstance 
that unlicensed practice frequently results in steady financial gain 
to the violator. An extreme example of the contempt in which the 
penalty is held is found in a 1922 Illinois case where 52 unlicensed 
chiropractors had formed an association to collect dues to pay fines, costs 


1 Decisions dealing with enjoining unauthorized practice of law are not 
included due to unique ancillary problems connected with the court’s inherent 
contempt power over such conduct. See 27 N.Y.U.L. Rev. 829 (1952). 

2See for example Cat. Bus. AND Pror. Cope §2426 (medicine, $100-$600, 
two-six months); Ii1. ANN. STAT. c. 91, §16i (medicine, $100-$500, one year 
maximum); Mass. ANN. Laws c. 112, $52 (dentistry, $1000 maximum, six month 
maximum); New York Epuc. Law §6513 (medicine, $500 maximum, one year 
maximum) ; Onto Rev. Cope $4731.99 (medicine, $50-$500, one-twelve months). 
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and attorneys’ fees incurred in defending the members.* Several of 
the defendants were alleged to have returned to their practice after 
having served short terms of imprisonment. In other instances de- 
fendants operate as corporations or as lessees of department store space. 
The high competitive spirit which appears to exist on the part of both 
the licensed and unlicensed practitioner also tends to lessen the influence 
that fear of punishment presumably exercises in other criminal areas. 

Criminal statutes and injunctions have one important common 
element: they describe conduct which will result in financial or bodily 
restrictions. ‘The statute is addressed to the group. A commonly worded 
statute might begin, “No person shall . . .” When a person engages in 
the described conduct, the slow process of information and jury trial be- 
gins, assuming the prosecutor presses the case. On the other hand the in- 
junction is addressed to the defendant personally. “The court orders 
John Doe .. .” not to act in a certain manner, The original plaintiff 
will present evidence of violation of the decree to the juryless equity 
court, thus increasing the chance of prosecuting further violations. 
The simpler procedure and narrower scope of contempt actions under a 
decree compared with the possibility of a succession of complete criminal 
trials appears to enhance the value of the injunctive sanction. Further- 
more, punishment for violation of the injunction, treated as a flaunting 
of the court’s authority rather than violation of the statute, could be 
varied beyond the rigid upper or lower limits set by the usual misde- 
meanor provision. This allows the court to apply a flexible fine or 
term of imprisonment, appropriate to the circumstances of the case. 
The personalization of the proscribed conduct in a decree and the 
greater chance of prosecution under the decree cause the injunction to 
appear as a more effective device for enforcing the statute.‘ 


Surr By LicENsED PRACTITIONER 


In the absence of statute, the individual plaintiff has to adapt 
general principles of equity to the new area of occupational regulation. 








3 People cx rel. Shepardson, Atty. Gen. v. Universal Chiropractor’s Ass’n, 
302 Ill. 228, 134 N.E. 4 (1922). 

4 For a description of personal experience with the injunction in the Chicago 
area, see McCurdy, Use of the Injunction to Destroy Commercialized Prostitution, 
19 Jour. Amer. Inst. Crim. L. 513 (1929). Also see Simpson, Fifty Years of 
American Equity, 50 Hary. L. Rev. 171, 224-228 (1936). 

The Kentucky statutes outline the procedure to be followed upon violation of 
the injunction. “In case of a violation of any injunction granted [to the Kentucky 
State Board of Dental Examiners] . .. the court . . . may summarily try and 
punish the offender; and the court’s discretion concerning the degree of punish- 
ment shall not be subject to the provisions of §432.260 [requiring jury trial for 
contempt fines in excess of thirty dollars or thirty hours]. The proceedings shall 
be commenced by filing . . . an affidavit . . . The trial may be had upon the 
affidavit, but either party may ... demand .. . oral examination of the witnesses.” 
Ky. Rev. STAT. §313.360(2). 
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The two traditional grounds for equity jurisdiction which have been re- 
sorted to in enjoining unlicensed practice are protection of property 
and injunction against nuisance. 


§ Property 

When a licensed practitioner is seeking an injunction, injury to 
property is a common allegation. Such an allegation may serve to 
avoid possible application of the virtually extinct rule that equity pro- 
tects only property rights.” There are two discernible aspects to the 
property argument: defendant’s interference with the exercise of 
plaintiff’s license, and defendant’s interference with plaintiff’s profits 
by criminal conduct which is also competitive. 

The courts which protect plaintiff from interference with his 
license hold that the right to practice is a valuable privilege or franchise 
granted by the state and therefore entitled to injunctive protection from 
interference by unlicensed practice.” The reasoning behind this con- 
clusion appears to be indefensible. The recent Illinois case of Burden 
v. Hoover" illustrates the use of this theory. The court relied upon 
two prior license cases, one of which* involved the constitutional ques- 
tion of whether revocation of the license was deprivation of property 
without due process of law, and the other® the constitutionality of the 
statutory requirement of a four-year study for chiropractors. In such 
cases the administrative procedure or the statute is held unconstitutional 
to protect the individual from abusive exercises of governmental power. 
When an injunction is granted to the practitioner to protect his license, 
he is being protected from competition arising from unlicensed practice. 
A finding that “property” exists in both situations ignores the different 
context in which the cases arise. ‘The question in the injunction pro- 
ceeding is whether the grant of the license entitles the holder to 
restricted competition as an incident of his “property” in the license. 
The fact that the license holder should be protected from the state 
does not ipso facto mean that he should be protected from an unlicensed 


practitioner. , 





5 Kenyon v. Chicopee, 320 Mass. 528, 70 N.E. 2d 241, 175 A.L.R. 438 (1936) ; 
Hawks v. Yancey, 265 S.W. 233 (Tex. Civ. App. 1924); 32 B.U.L. Rev. 419 
(1952); 25 Micnu. L. Rev. 889 (1927). 

6 Burden v. Hoover, 9 Ill. 2d 114, 137 N.E. 2d 59 (1956); Boggs v. Werner, 
372 Pa. 312, 94 A. 2d 50 (1953); Ezell v. Ritholtz, 188 S.C. 39, 198 S.E. 419 
(1938); McMurdo v. Getter, 298 Mass. 363, 10 N.E. 2d 139 (1937); Rowe v. 
Standard Drug Co., 132 Ohio St. 629, 9 N.E. 2d 609 (1937); Sloan v. Mitchell, 
113 W. Va. 506, 168 S.E. 800 (1933); Taylor v. New System Dental Lab, Inc., 
29 Ohio N. P. (n.s.) 45 (1932). 

7 Supra note 6 

8 Smith v. Department of Registration and Education, 412 Ill. 332, 106 N.E. 
2d 722 (1952). 

9People v. Love, 298 Ill. 304, 131 N.E. 809, 16 A.L.R. 703 (1921). The 
same reliance on constitutional litigation is found in Sloan y. Mitchell, supra note 6 
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Granting the injunction to ‘protect the plaintiff’s license’ is also 
based on reasoning analogous to that found in cases involving competing 
utilities or carriers where the nonfranchised utilities were enjoined by 
the franchised plaintiff merely upon a showing that the market had 
been invaded.’° This “analogy” would seem to arise from carelessly 
adopting precedent, since it ignores a fundamental distinction between 
utility franchises and occupational licenses. 

Both licensing schemes are based on the exercise of the inherent 
police power—the power of the legislature to protect public health, safety 
and welfare, even at the expense of absolute economic freedom. The 
aspect of the police power which validates the utility’s exclusive franchise 
is the desire of the legislature to ensure the supply of goods and services 
to the public at reasonable rates in economic areas where there is a high 
cost of entering the field and where undesirable private natural monopoly 
may arise. On the other hand, the aspect of the police power used to 
validate occupational regulation is the need for immediate protection of 
public health or welfare from unskilled practitioners.’' Regulation of the 
healing arts protects the public from immediate bodily harm, Regulation 
of real estate brokers and attorneys protects the public from mishandling 
of important commercial and social matters. Regulation of watch- 
repairing and photography has been struck down as unconstitutional, 
there being no relationship between public health, safety and welfare 
and the regulated occupations.'* The public interest that is furthered in 
occupational regulation is not the guaranty of goods and services at 
reasonable rates but rather protection from unskilled persons who could 
cause substantial harm. If this distinction is recognized and applied to 
the issue of who can sue, it follows that a public right is invaded by 
unlicensed practice and private persons therefore have no standing to sue." 

Most of the courts which deny an injunction to the individual plain- 
tiff employ this reasoning.’* In discussing the rights of private persons 


10 Frost v. Corporation Commission, 278 U.S. 515 (1929); New York, N.H. 
& H.R. Co. v. Deister, 253 Mass. 178, 148 N.E. 590 (1925); Davis & Banker, 
Inc. v. Nickell, 126 Wash. 421, 218 Pac. 198 (1923); Farmers’ and Merchants’ 
Cooperative Tel. Co. v. Boswell Tel. Co., 187 Ind. 371, 119 N.E. 513 (1918) ; 
94 A.L.R. 775 (1934). 

11 See Silverman, Bennett and Lechliter, Control by Licensing ower Entry 
into the Market, 8 Law & ConTEMP. Pros. 234 (1941) where the state cases are 
collected and analyzed. 

12 State ex rel. Whetsel v. Wood, 207 Okla. 193, 248 P. 2d 612, 34 A.L.R. 
2d 1321 (1952) (watchmaking); State v. Ballance, 229 N.C. 764, 51 S.E. 2d 731, 
7 A.L.R. 2d 407 (1949) (photography). 

13 Ezell v. Ritholtz, supra note 6, is contrary to this conclusion. The court 
stated, “But since we have held that the purpose of this action is the protection 
of the property rights of optometrists, it is manifest that the State is not a proper 
party.” 188 S.C. at 52, 198 S.E. at 424 (emphasis added). 

14 Delaware Optometric Ass’n. v. Sherwood, 122 A. 2d 424 (Del. Ch. 1956) ; 
Contracting Plumbers Ass’n. v. St. Louis, 249 S.W. 2d 502 (Mo. Ct. App. 1952) ; 
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under the statute the language of the New Hampshire court in Board of 
Registration v. Scott Jewelry Co."" is typical: 
the legislature in some degree suppressed competition. 

That is, it deprived incompetents of the right to practice. But 

in so doing, it did not deprive them of property unconstitution- 

ally, because the motive of the regulation was the public 

health and well-being. The legislative purpose was not at all 

to benefit competent practitioners but solely to benefit the public 

who resort to optometrists for services. It was not the profession 

that required protection but the people.'® 
Although the court notes that reduced competition does arise from the 
regulatory scheme, this by-product will not serve as a primary founda- 
tion for suit by a licensed practitioner. The result achieved by the court 
in Burden v. Hoover" indicates the anomaly of finding such statutes 
constitutionally valid in terms of public health and enforcing the statutes 
in terms of freedom from competition. 

The second aspect of the property approach is based on a theory of 
unfair business practice. The licensed practitioner seeks an injunction to 
protect his business, as distinguished from the abstract protection of the 
license. The basis for the suit arises from conduct of the defendant 
which is dual in nature: successfully competitive and criminal, Although 
such a case is not generally included within fair trade statutes, !® equity 
has apparently recognized the need for protecting certain business interests 
from attacks that are beyond the statute. Two Michigan cases, among 
others, have granted injunctions to unlicensed, unregulated businesses 
preventing their competititors from conducting illegal lotteries which 
caused a decrease in plaintiff’s business."® These cases were used as 
authority by the Michigan court in Seifert v. Buhl Optical Co.” in 
granting an injunction to a licensed optometrist. The theory was that 





Missouri Veterinary Medical Ass’n. v. Glisan, 230 S.W. 2d 169 (Mo. Ct. App. 
1950); Lipman v. Forman, 138 N.J. Eq. 556, 49 A. 2d 236 (1946); State ex rel. 
Rice v. Cozad, 70 S.D. 193 16 N.W. 2d 484 (1944); New Hampshire Board of 
Registration v. Scott Jewglry Co., 90 N.H. 368, 9 A. 2d 513 (1939); Silver v. 
Lansburgh & Bro., 27 F. Supp. 682 (dictum), aff'd 111 F. 2d (1939); Mosig 
v. Jersey Chiropodists, Inc., 122 N.J. Eq. 382, 194 Atl. 248 (1947); Georgia State 
Board v. Friedman's Jewelers, Inc., 183 Ga. 669, 189 S.E. 238 (1936); Drummond 
v. Rowe, 155 Va. 725, 156 S.E. 442 (1931); Merz v. Murchison, 11 Ohio C. C. R. 
(n.s.) 458 (1908). 

15 Supra note 14. 

16 Jd. at 376, 9 A. 2d at 518. 

17 Supra note 6. 

18 Glover v. Malluska, 238 Mich. 216, 213 N.W. 107, 52 A.L.R. 77 (1927). 

19 Sproat-Temple Theatre Corp. v. Colonial Theatre Enterprises, Inc., 276 
Mich. 127, 267 N.W. 602 (1936); Glover v. Malluska, supra note 18; Featherstone 
v. Independent Service Station Ass’n., 10 S.W. 2d 124 (Tex. Civ. App. 1928). 
Contra, Cook v. Normac Corp., 176 Md. 394, 4 A. 2d 747 (1939). 

20 276 Mich. 692, 268 N.W. 784 (1936). The report of the case does not 
indicate the losses suffered. The Michigan Society of Optometrists was also a 
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the defendant, violating the law against practicing optometry without 
a license, was competitively damaging the plaintiff’s business. In such a 
case it is immaterial whether unlicensed trade or a lottery is the crime 
involved. 

A serious limitation on this approach is the problem of proving the 
connection between the defendant’s criminal activity and the loss of 
business by the plaintiff. The Michigan court expressly recognized this 
limitation in United-Detroit Theatre Corporation v. Colonial Theatre 
Enterprises, Inc.,"* where a trial court decree enjoining the defendant 
from conducting a lottery was dissolved. The court held: 

The record fails to show that the theatres were in the same 

vicinity, thereby creating competition, nor do we find any proof 

that the lottery scheme affected the business of plaintiff's 

theatres. The restraining order of a court may not be exercised 

to enjoin the commission of a crime in the absence of a showing 

of damage to persons or property rights. (Emphasis added. )** 

It is clear that mere proof of a dollar loss by the plaintiff and a dollar 
gain to the defendant does not alone show successful competition stem- 
ming from the crime.”* If defendant’s clients would have gone to the 
plaintiff had the defendant not existed or if the plaintiff’s clients left him 
to go to the defendant specifically, rather than leaving him merely to go 
to someone else, the case is clear. The urban practioner has a difficult 
task in proving that his losses, if any, are attributable to the defendant. 
If he is able to show this causal connection an injunction should not be 
denied, 

Although this result dees not satisfy the usual rule that the basis 
for equity jurisdiction must exist independent of the criminal statute, 
the plaintiff is entitled to conduct his practice and make his business 
decisions without continuous damaging interference from criminal of- 
fenders. It would seem that in determining the question of an adequate 
legal remedy the court should ignore the criminal sanction. Such sanc- 
tions provide a public remedy, unavailable to the private plaintiff. 


2. Nuisance 
Major discussion of the adaptability of nuisance doctrines to un- 
licensed practice cases will be developed in dealing with suit by public 
officials, Assuming for present purposes that a nuisance does exist, can 
the licensed practitioner enjoin it?** The traditional distinction between 
public and private nuisance is that if the harm inflicted on a private 


plaintiff, thus weakening the authority of the Sproat-Temple and Glover cases, 
supra note 19. 

21280 Mich. 425, 273 N.W. 756 (1937); Eckdahl v. Hurwitz, 56 Wyo. 19, 
103 P. 2d 161 (1940). 

22 Jd. at 430, 273 N.W. at 758. 

23 Moon v. Clark, 192 Ga. 47, 14 S.E. 2d 481 (1941). 

24 Little discussion is found in the cases since the practitioner is either 
granted the injunction to protect ‘property’, or denied standing to sue generally. 
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person is materially different in degree or in kind from the harm in- 
flicted on the public, the individual as well as the state may enjoin the 
nuisance.”” This is a particularization of the basic premise that one must 
be injured, harmed or damaged beyond mere trivia before a justiciable 
dispute arises—before one has “standing to sue.” 

To satisfy the requirement of special harm, the only injury the 
licensed practitioner might suffer, over and above the public harm arising 
from the defendant’s incompetence, is a competitive financial loss.” 
To qualify for an injunction on a nuisance theory, the private plaintiff 
should have to show the same causal connection between defendant’s 
practice and his financial losses as is required under the property theory 
discussed above. The nuisance approach therefore merely adds to the 
woes of the private plaintiff by requiring the demonstration of a nuisance. 
Once he has shown his particular special injury, he has already established 
a case for an injunction to protect his business from criminal competition. 
The nuisance approach may however be useful in a jurisdiction which 
does not accept the Michigan view of enjoining criminal competition.*” 


3. Statute 
Several states have enacted legislation specifically dealing with the 
injunctive weapon against unlicensed practice. Most of these statutes 
permit prosecuting officials to maintain the suit. However, California,”* 


30 are among the states which also allow private 


Indiana,”* and Virginia 
individuals to maintain the action. 

The validity of the statute in affording injunctive relief is con- 
sidered later in dealing with suit by public officials. But it is pertinent 
to note here a serious policy consideration which arises when the power 
to maintain the suit is granted to the individual. Under the statute, a 
showing of personal damage is apparently not required.*? The result 
may well be non-uniform enforcement. The motive of the licensed 
practitioner in bringing suit and incurring expense is likely to be personal 
rather than a desire to protect the public interest. Where a showing of 
private damage is required, as in the unfair business practice theory dis- 
cussed earlier, enforcement of a public right may be just as sporadic but 





The nuisance approach by the private practitioner was discredited somewhat in 
Ezell v. Ritholtz, supra note 6. 

2> For example, see Poulos v. Dover Boiler Fabricators, 5 N.J. 580, 76 
A. 2d 808 (1950). Also see McCLiIntock, PrincipLes oF Equity (2d ed. 1948) 
§165; 4 Pomeroy Equity JURISPRUDENCE §1349; Prosser, Law oF Torts, §71 (1955). 

26 Missouri Veterinary Medical Ass’n. v. Glisan, supra note 14. 

27 Cook v. Normac Corp., supra note 19. 

“8 Cat. Bus. AND Pror. Cope §1705.5 allows ten or more licensed dentists to 
bring the suit. This was held not to include suit by the local medical society in 
Complete Service Bureau v. San Diego County Medical Society, 43 Cal. 2d 201, 
272 P. 2d 497 (1954). 

29 BuRN’s IND. ANN. STAT. §63-1311. 
30 Va. Cone §54.200.01. 
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the enforcement is merely an off-shoot of the valid assertion of a private 
right. The purpose of these statutes, at least ostensibly and constitution- 
ally, is the protection of the public, and uneven, privately motivated 
application of injunctions is therefore difficult to justify. 


Surr By PRosECUTING OFFICIALS 

Unless specifically authorized by statute, injunctions obtained by the 
attorney general or other prosecuting officers are usually based on in- 
herent equitable power to enjoin a nuisance. There is no longer any 
doubt that nuisance has been expanded beyond its earlier limitation of 
misuse of realty by the defendant.** One of the many influences behind 
this expansion was probably the statutory device, commonly employed 
in gambling, prostitution and prohibition statutes, of declaring a violation 
to be a public nuisance, thus affording injunctive relief to the local 
prosecutor.** These legislative determinations of nuisance have probably 
served to liberalize the court’s attitude toward finding nuisances in the 
absence of statutory declarations.** 

The right to jury trial provides some limitation on legislative power 
to grant the prosecutor injunctive relief based on a declaration of nuisance 
for each and every crime.*® The yet undefined limit on the transfer of 
criminal enforcement to equity courts may perhaps be found by analo- 
gizing the proscribed conduct with traditional concepts of crime and 
nuisance.** It is significant in this regard that bawdyhouses and gambling 
establishments involve misuse of realty in a persistent and pernicious 





31. No decision squarely on this point has been discovered, however the 
statutes do not require a showing of personal damage by the private person. 

32 Simpson, Fifty Years of American Equity, supra note 4. 

33 See for example ILL. ANN. STAT. c. 100% (prostitution) ; On10 Rev. Cope 
§2915.02 (gambling); Tex. PEN. Cope §652(a) (gambling). 

34 In referring to a statute to determine the necessary elements of a nuisance, 
the cases generally range from the view expressed in Dean v. State, 151 Ga. 371, 
106 S.E. 792 (1921) that the nuisance must be demonstrated independent of the 
statutory standard, to the holding in New Orleans vy. Liberty Shop, 157 La. 26, 101 
So. 798 (1924) that “the declaration that the establishment is unlawful . . . is the 
same as to say that the establishment shall be deemed a nuisance.” Also see 40 
A.L.R. 1155 (1924). Where specific conduct is brought within the control of the 
state fo: the first time by statute, the Louisiana view seems the more practical, 
by alle ving the equity court to cooperate with the executive in enforcing regulatory 
mand .tes of the legislature. 

In People ex rel. Bennett, Atty. Gen. v. Laman, 277 N.Y. 368, 14 N.E. 2d 
439 (1938), the court noted that while statutes controlling chiropractors did not 
include injunctive relief, other statutes regulating occupations or distribution of 
ce:tain goods did provide for injunctive relief. The attorney general was granted 
an injunction in the Laman case. 

35 See Stevens, A Plea for the Extension of Equitable Principles and 
Remedies, 41 Cornett L.Q. 351 (1956). 

36 Simpson, Fifty Years of American Equity, 50 Harv. L. Rev. 171, 226 
(1936); 1953 Wisc. L. Rev. 163; 57 Yate L.J. 1023 (1948). 
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manner, thus bringing such activity within the general framework of 
nuisance, 

Several courts have justified equity jurisdiction on the premise that 
the occupational statutes are not basically criminal, but regulatory in 
nature, even though violation is made a misdemeanor.** The statute is 
viewed as primarily directed at controlling a specified field which is 
peculiarly related to public health and well-being. Accordingly, the 
criminal penalty is regarded as an adjunct which has been employed as 
persuasion for the purpose of ensuring the functioning of economic or 
health regulations. Therefore, the maxim “equity will not enjoin crime” 
is not considered applicable. 

In unlicensed practice cases, the misuse of realty approach was one 
of the points mentioned by the Nebraska court in the earlier case of 
State v. Maltby** in supporting the denial of an injunction to the State. 
While misuse of realty does not appear to be a requirement in later cases, 
virtually all courts would appear to require proof of more than one past 
violation before the prosecutor could obtain an injunction, The defend- 
ant’s actions must be of a continuing nature before grounds for a decree 
arise. Otherwise the criminal remedy will probably be held adequate 
and resort to the injunction found unnecessary.*® 

In addition to the probable requirement of continued violation, some 
question has arisen over the extent of the violation of the statute. The 
primary point of divergence is the question of the incompetence of the 
defendant. 

Several courts have limited the injunction to cases involving in- 
competent practitioners, holding a competent, unlicensed practitioner not 
to be a nuisance.*° The incompetent, untrained practitioner, especially in 
the medical field, is clearly inflicting immediate harm on the public health. 
Difficulty of proving the current requirements of the board, and com- 
paring them with the defendant’s qualifications is a major disadvantage 
to this approach. Nevertheless, the prosecutor should not be denied an 
injunction where lack of the requisite qualifications is proven. 





. eae Son 

37 Dean v. State ex rel. Board of Examiners, 233 Ind. 25, 116 N.E. 2d 503 
(1954); State ex rel. Board of Examiners v. Cole, 215 Ind. 562, 20 N.E. 2d 972 
(1939); State v. Fray, 214 Iowa 53, 241 N.W. 663 (1932); Board of Medical 
Examiners v. Blair, 57 Utah 516, 196 Pac. 221 (1921). 

38108 Neb. 578, 188 N.W. 175 (1922). 

39 For example, Hudkins v. Arkansas State Board of Optometry, 208 Ark. 
577, 187 S.W. 2d 538 (1945); People ex rel. Bennett, Atty. Gen. v. Laman, supra 
note 34. 

40 Arkansas State Board of Architects v. Clark, 291 S.W. 2d 262 (Ark. Sup. 
Ct. 1956); State ex rel. McCulloh, Atty. Gen. v. Polhemus, 51 N.M. 282, 183 P. 2d 
153 (1947); Estep v. State ex rel. Caro, Dist. Atty., 156 Fla. 433, 23 So. 2d 482 
(1945); State ex rel. Marron, Dist. Atty. v. Compere, 44 N.M. 414, 103 P. 2d 273 
(1940) ; People ex re/. Bennett, Atty. Gen. v. Laman, supra note 34; People ex rel. 
Chiropractic League v. Steele, 4 Cal. App. 2d 206, 40 P. 2d 959 (1935); State 


ex rel. LaPrade, Atty. Gen. v. Smith, 43 Ariz. 131, 29 P. 2d 718 (1934); People 
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Several cases hold that mere lack of a license alone constitutes a 
nuisance.*! To reach this conclusion, the courts have determined that 
failure to comply with the statute is a nuisance per se and no direct proof 
of public harm is needed, Although there is no immediate public injury 
incident to the work of a skilled practitioner, the denial of an injunction 
on that ground would tacitly imply that the defendant himself can 
decide whether or not he needs a license. The legislature, by enacting 
the regulatory plan, has decided that practice without the approval of the 
licensing agency is detrimental to the public interest. Where the statutes 
have further declared unlicensed practice alone to be a nuisance and 
enjoinable, the courts have found the provision valid and have issued 
injunctions accordingly.** In dealing with statutes which neither declare 
a nuisance to exist upon mere violation, nor give the prosecutor power to 
maintain the suit, the court should be ready to accept a legislative deter- 
mination of ‘harmful to the public interest’ and issue an injunction upon 
a showing of continuous violation. To say that injunctions will be 
granted against incompetent practitioners but not against competent 
practitioners is the same as saying that there are good and bad invasions 
of the public interest. In order to further the enforcement of legislation, 
the courts should employ the same standard of ‘public interest’ in re- 
solving an injunction case as is used in determining constitutionality of 
the legislative enactment. 

Surr sy LICENSING AGENCY 

In several instances, the licensing board has attempted to maintain 
the suit. A basic difficulty initially arises from the rule that an agency of 
the state has only such power as is delegated to it.** Where there is no 
express grant to the board of the power to enforce the statute by in- 
junction, a problem of statutory interpretation arises. ‘The Montana 
court in Montana State Board of Examiners in Photography v. Keller** 
held that the board only had authority to issue or revoke licenses and 
could not assume the prosecutor’s functions of preventing or prosecuting 





ex rel. Shepardson, Atty. Gen. v. Universal Chiropractors Assn., supra note 3; 
Dean v. State, 151 Ga. 371, 106 S.E. 792 (1921); State v. Johnson, 26 N.M. 20, 
188 Pac. 1109 (1920). 

41 Boggs v. Werner, supra note 6; Commonwealth ex rel. Atty. Gen. v. 
Pollitt, 258 Ky. 489, 80 S.W. 2d 543 (1935); Kentucky Board of Dental Examiners 
v. Payne, 213 Ky. 382, 281 S.W. 188 (1926). Marketing milk without a license 
was enjoined as a nuisance in State cx rel. Peterson v. Martin, 180 Ore. 459, 176 
P. 2d 636 (1947), the court suggesting that a finding that the milk was of inferior 
quality was not necessary in order to issue an injunction. 

42 The leading cases are State v. Fray, supra note 37 and Board of Medical 
Examiners v. Blair, supra note 37. 

43 Mathews v. Lawrence, 212 N.C. 537, 193 S.E. 730 (1937); Bentley v. 
State Board of Medical Examiners, 152 Ga. 836, 111 S.E. 379 (1922). Sears Roe- 
buck & Co. v. State Board of Optometry, 213 Miss. 710, 57 So. 2d 762 (1952), 
without discussing this point, granted an injunction to the Board in the absence 








412 OHIO STATE LAW JOURNAL [Vol. 18 


violations. A more broadly worded Kentucky statute was interpreted 
to include the power of the board to maintain an injunction suit.*° 

Those statutes which expressly provide for enforcement in equity 
usually give the board authority to obtain an injunction when it is shown 
that the defendant is violating the statute. These statutes have been 
interpreted to mean that the defendant must be a habitual violator, or be 
threatening to continue violating the statute before an injunction will 
issue.*° The Indiana statute is at the other extreme in providing that 
proof of one violation on a specific day will suffice.** The court has held 
the statute valid and described the provision as analogous to a presumption 
of future violative conduct.** 

Suit by the party which also has the power to issue, suspend or revoke 
the license has several important advantages. Endowed with the authority 
to implement the act generally, the board probably has a better grasp of 
the total situation in the state regarding its particular profession and 
would thereby develop a more consistent enforcement policy. This 
policy would underly the decision to bring suit rather than the possible 
petty motives which would actuate the private practitioner. If the 
board utilizes its own attorneys, time and effort would be saved by 
having counsel available who are more familiar with the organization 
and implementation of the regulatory program. The prosecutor or 
attorney general is relieved of the burden of maintaining the suit. The 
defendant will not be harassed by the private practitioner in court and 
the private practitioner need not expend either the time or money neces- 
sary to bring his own suit. Above all, improved administration of the 
regulations would result from granting power to the board to execute 
the statute in all respects. 


CONCLUSION 

The injunction is a valuable remedy to prevent violations of occupa- 
tional regulation. While it has the effect of restricting competition 
economically, the basic purpose of the regulation is to protect the public 
interest by guaranteeing competent practitioners. The licensed practitioner 
therefore should have no standing to enforce this public right. Where 
the licensed practitioner can demonstrate actual financial loss arising 
from an unfair business practice, a suit ought to be entertained. From 





of any apparent statutory authority giving the Board power to maintain the suit. 

44120 Mont. 364, 185 P. 2d 503 (1947). 

45 The duties of the Board included the “. . . duty to carry out and enforce 
the provisions of this act...” CarroLt’s Ky. STAT. §2636-1, now included in 
Ky. Rev. STAT. c. 313. 

46 Hudkins v. State Board of Optometry, 208 Ark. 577, 187 S.W. 2d 538 
(1945). 

47 Supra note 29. 

48 State ex rel. Bowers [Sec'y of the Board] v. Moser, 222 Ind. 354, 53 N.E. 
2d 893 (1944). 
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the view of protecting the public interest, merely placing the burden on 
the over-worked prosecutor and arming him with the traditional sanctions 
available for misdemeanors saps the statute of much strength. It is 
doubtful that increasing the harshness of the sanction would appreciably 
increase the deterrent effect. Nor could such a step overcome the more 
fundamental problem arising from the practical limitations on the 
efficiency of the prosecutor and the criminal remedy, The licensing board, 
usually empowered to execute the bulk of the staute, should be granted 
the power to maintain suits in equity in order to provide not only more 
even-handed, consistent enforcement of the statute, but also to base 
the injunctive remedy upon sounder policy. 

J. Donald Cairns* 


*Co-Winner of the Donald S. Teller Memorial Award. 











THE EFFECT OF LEGISLATIVE ACTIVITY ON THE 
TAX STATUS OF RELIGIOUS, CHARITABLE AND 
SCIENTIFIC ORGANIZATIONS 


It has, for a number of years, been the policy of the federal 
government to create certain tax advantages for specified organizations 
whose goals are felt to benefit society. The most liberal treatment of 
this type has been accorded to organizations devoted to religious, charitable, 


' Some groups of this nature engage 


scientific and educational purposes. 
in activities whiich require contact and communication with various 
agencies of government and with the public to satisfy and further the 
purposes and desires of the given organization. This comment will 
discuss the type and amount of such activities which are permissible if 
the organization is to obtain the maximum tax benefits available.” 
Section 501 reads in part as follows: 
(a) Exemption from taxation—An organization described in 
sub-section (c) .... shall be exempt from taxation under 

this sub-title .... 

(c) List of exempt organizations—The following organiza- 
tions are referred to in sub-section (a) .... 

(3) Corporations, and any community chest, fund or 
foundation, organized and operated exclusively for 
religious, charitable, scientific . . . or educational 
purposes . . . no part of the net earnings of which 
ensures to the benefit of any private share-holder or 
individual, no substantial part of the activities of 
which is carrying on propaganda or otherwise 
attempting to influence legislation 

The wording of the statute raises two general requirements by which 
activities of the questioned type may be limited. First, in requiring that 
the organization be organized and operated exclusively for the purpose 
allowing the advantageous status; second, that no substantial part of 
the activities of the organization censist of carrying on propaganda or 
otherwise attempting to influence legislation.* 

To attempt to answer the question involved, one must primarily 
rely on the case law in this area. The legislative history does little more 











1 The specific situation to be dealt with herein is that of the organization 
which qualifies for exemption under I.R.C. §501(c) (3) and by meeting the wording 
of that section falls within the identical wording of §170(c)(2) allowing contri- 
butors deductions. It is possible to gain exemption under other sub-sections of 
501(c) without meeting the criteria necessary to allow contributors deductions. 

2 The sections creating this advantage and utilizing the same language in 
so ding are §501(c)(3)—(Income Tax Exemption); §170(c)(2)—(Income Tax 
deduction) ; $§2106(a) (2) (ii) — (Estate Tax); §2522(a)(2) — (Gift Tax); 
§3121(b) (8) (b)—(Social Security). 

3 The latter limitation was added by an amendment included in the 1934 


Revenue Act. 
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than show that the Finance Committee was displeased with the wording 
of the section. The regulations dealing with the pertinent sections 
consist mainly of setting down the statutory language in a different form.® 


EXCLUSIVE PURPOSE 

Since the initial use of this section, the wording has included the 
qualification that the purpose of the exempted organizations should be 
exclusively charitable, etc.® Such wording has been of common usage in 
the different revenue statutes allowing similar advantages. It has been 
subject to different interpretations, ranging from a very strict construc- 
tion of the word “exclusive’’ to the more liberally construed view which 
is normally applied at this time.* 

The grandfather case in this area was Trinidad v. Sagrada Orden,° 
in which the United States Supreme Court held that an organization 
might be organized and operated exclusively for religious, scientific or 
educational purposes and yet have a net income.’® Several years later, 
the Second Circuit Court of Appeals, in the case of Slee v. Commissioner™ 
while refusing to allow the deduction of the amount of a gift to the 
American Birth Control League, made the statement that “there are 
many charitable . . . ventures that as an incident to their success require 
changes in the iaw”,!? and “so far as the society at bar sought to relieve 
itself of the restraints of law in order the better to conduct its charity, 
we might indeed hold that it fell within the class [exclusive organiza- 
ions] of which we have just given some instances.”'* In this case, how- 
ever, the manner in which these activities were to have been accomplished 
was considered to be political and such classification was thought to make 
impossible the status of being organized and operated exclusively for the 
statutory purpose.’ 


478 Conc. REc. 5959 (1934). 

5 The form of the section has been changed to a listing of the pertinent 
elements, retaining the statutory language. Some comment has been added. See 
§1.501(c) (3) -2, Proposed Regulations as promulgated January, 1956. 

6 The basic wording was first used in Section 38 of the Revenue Act of 
1909 and has been continued in all later statutory changes dealing with this section. 

7 Better Business Bureau of Washington, D. C. v. United States, 326 U.S. 
279 (1945). 

8 Liberty National Bank & Trust Company of Louisville, Ky. v. United 
States, 122 F. Supp. 759 (1954). 

9263 U. S. 578 (1924). 

10 Jd. at 581. 

1142 F. 2d 184 (2nd Cir. 1930). 

127d. at 185. 

13 J bid. 

14 The presently existing law states an addition to the basic section which now 
includes political activity as a basis for the denial of the tax advantages granted 
by these sections. This amendment has been made to all of the major taxes. 
Prior to the amendment, the proposition of the holding in the Slee case was 
followed, and it was held in Vanderbilt v. Commissioner, 93 F. 2d 360 (Ist 
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Weyl v. Commissioner,” the next case to consider the section in 
this context, turned its holding on the basis of giving a broad definition 
to the word “education” so that it might include a wide scope of 
activities, notwithstanding the resemblance to a political party. A 1932 
case, Leubuscher v. Commissioner,'® drew the distinction between two 
items of a will, that one was deductible as going to a trust fund created 
by that will and limited by the terms of the will to teach, expound and 
propagate ideas about the “single tax” and as such was limited to 
exclusively educational purposes, whereas the other gift was to a club 
whose charter stated as a purpose, the “abolition of tax on industry.” 
Since the one was limited by its terms to teaching a doctrine, it was 
permissible, but the other which advocated a controversial idea could not 
fall within the scope of the statute since the dissemination of contro- 
versial propaganda took it out of the exclusive category. Note at this 
point, that the case deals with purpose alone, 

Cochran v. Commissioner,’ to avoid the problem of “exclusive,” 
broadly construed the meaning of education to fit a non-controversial 
matter which was being advocated. Vanderbilt v. Commissioner’ held 
that even though the purposes be exclusively educational, actual operation 
that was not such would cause denial of a deduction. 

The first case to mention the interrelation between the “exclusive” 
limitation and the 1934 amendment, was Girard Trust Company v. 
Commissioner,” a case arising before the amendment, but decided after 
its passage. In considering the deduction of a gift to the “Board of 
Temperance, Prohibition and Public Morals of The Methodist Episcopal 
Church,” an organization having as one of its primary goals the institution 
of laws causing total abstinence from alcoholic beverages, the court passed 
over the question of the exclusively charitable nature of the organization, 
stating that it did “not understand that the commissioner . . . would 
question . . . the deduction . . . if the purpose stopped short of any 
possible attempt to influence or otherwise affect legislation”®® and since 
there was no limit on such activity of this nature prior to 1934, the 
deduction should be allowed. 

In 1945 the Second Circuit Court of Appeals considered the case 
of Marshall v. Commissioner and affirmed the denial of petitioner’s 
claim under the estate tax. The will in question had provided for three 
trust funds; respectively, an economic trust to advocate industrial pro- 





Cir. 1937) that the National Women’s Party could not be considered exclusively 
educational due to the political nature of its activities. 

1548 F. 2d 811 (2nd Cir. 1931). 

16 54 F. 2d 998 (2nd Cir. 1932). 

1778 F. 2d 176 (4th Cir. 1935). 

1893 F. 2d 360 (1st Cir. 1937). 

19 122 F. 2d 108 (3rd Cir. 1941). 

20 Jd. at 109. 

21147 F. 2d 75 (2nd Cir. 1945). 
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duction for use and not for profit, a civil liberties trust, and a wilderness 
trust to advocate the preservation of primitive forest conditions. In all 
of these trusts, the trustees were given very broad powers, including 
the power to draft and seek passage of bills dealing with these matters. 
The court points out, and with particular respect to the economic trust, 
that the only way in which the purpose of the trust may be attained is 
through legislation, and that the purposes advocated are in effect political. 
These funds were not to be used to further any purpose of a solely 
charitable, scientific or educational nature, and what is more, they would 
violate the “attempting to influence legislation” limitation even if they 
were considered as exclusively devoted to permissible ends. 

The one point which seems to make itself obvious throughout these 
cases is the lack of a definition of the meaning of the word exclusive. 
It is shown that subsidiary purposes may exist, but the extent to which 
this is true is not brought out. The favorite method of the courts would 
seem to be that of including the subsidiary purpose within the primary 
purpose of redefinition of the primary purpose. This is the technique 
if the tax advantage is to be allowed. On the other hand, the claim 
which is doomed to denial will be labeled as having a controversial and 
political subsidiary purpose. 

It has been stated in discussing the “exclusive” limitation, that “a 
primary devotion is enough; totality of devotion is not required.”*” ‘The 
same author continues in stating that “a purpose, ‘incidental, contributory, 
subservient, or mediate’ to one of the statutory purposes, will not prevent 
an organization from being within the required category.”** The cases 
in this area would tend to indicate that the subsidiary purpose must go 
to the en dresult that the primary purpose strives for, and some of these 
cases would seem to suggest the necessity for such lesser purpose to be 
of the same general nature as the “exclusive” one. 


LimIrep ACTIVITIES 

The cases dealing as such with the limitation on propaganda and the 
attempts to influence legislation are rather sparse. In considering this 
portion of the statute, there are three distinct questions to be held in 
mind, First, it is necessary to determine the meaning of the word “propa- 
ganda” when used in this context. Then the meaning of the phrase 
“attempting to influence legislation” should be considered, and _ lastly 
the way in which the courts have treated the qualifying term “sub- 
stantial.” 





221 Paut, FepeRAL EstaATE AND GIFT TAXATION §12.19 (1942). 

23 Tbid. Such wording is practically identical with that employed in the 
Income Tax regulations requiring that substantially all activities of the organi- 
zation be devoted to the principal, primary and predominate purpose and the 
other purpose is incidental, secondary or subservient. U.S. Treas. Reg. (Pro- 
posed) §1.501(c)(3)-2 (1956). 
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PROPAGANDA 


The only case to raise and discuss this question at length was 
Seasongood v. Commissioner** and there only as dicta. The Sixth 
Circuit Court of Appeals was split in its opinion as to what constitutes 
propaganda within the meaning of this statute. Judge Simmons, though 
writing the opinion, took the dissenting view on this point, that the 
word propaganda carries a connotation of an evil, illegal, unpopular 
or somehow subversive dissemination of untruth.2” The judge, after 
setting forth his definition, goes on to state the definition which the 
other members of the court would accept: “spreading of popular beliefs 
and opinions, . . . the planned or concerted effort to influence public 
opinion, . . . a movement to spread a particular doctrine, . . . or a scheme 
for enlightening people concerning politics or other matters.”?° 

If the limitation is to be read as applicable to any propaganda, 
whether or not directed toward an ultimate goal of legislative achieve- 
ment, and the definition of the majority of this court is accepted, it 
would seem to cut deeply into the area of that which could be considered 
as educational. If, however, on a close reading, the conclusion is reached 
that the limitation should not affect educational efforts, but merely those 
which are advanced with the advocacy of some purpose in mind, the 
entire proposition would seem to come closer to the mark.?® 

The main effect of such definition would probably be felt by the 
group which in attempting to carry out its permissible purpose, tries to 
“educate” the public so that the populace will see their side of the picture. 
Logically, if one were to follow this definition, such would be propa- 
ganda, since it is the advocating of and striving for a presentation which 
will be of advantage to the organization. 

A point to be raised for the opposite construction and definition of 
the word is the mere fact of the normal context in which it is used. 
The present generation is well attuned to the context placed upon the 
word during the last war, when anything labeled propaganda was con- 
sidered to be mere enemy untruth. The cammittee report of the Finance 
Committee considering the 1934 amendment tends to indicate that the 
word was used in a similar context at that time.” 

If this latter definition were to be adopted, it would seem to restrict 
the application of this limitation to such matter as is in current disrepute, 
an application which would probably be unworkable and would never 
reach the courts in this framework. 


24227 F. 2d. 907 (6th Cir. 1955). 
23 Jd. at 911-912. 

26 Ibid. 

26.1 That this idea is adopted by the Internal Revenue Service would seem 
to be indicated by the regulations underlying these sections. See, for example, 
U. S. Treas. Reg. (Proposed) §1.501(c)(3) (1956). 

2778 Conc. Rec. 5861, 5959, 7815, 7831 (1934). 
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One other complication which must be considered with this problem 
was raised by a 1954 speech of Mr. Nathan Sugarman*® in which he 
stated that “the words ‘carrying on propaganda’ do not stand alone but 
must be interpreted in conjunction’ with the words ‘to influence legisla- 
con.’ ””*® Tf this statement is to be taken at face value and at the very 
least as casting some light on the opinion of the Internal Revenue 
Service, it would appear that only that propaganda which has as its 
objective the influencing of legislation is affected by this section. If that 
is so, it is quite possible that propaganda might be defined for the purpose 
of this section as the “indirect influencing of legislation.” 

This might possibly be the attitude of the Tax Commissioner. 
Only one thing seems certain, though, at this point, that being that the 
courts have made no definite holding as to what definition and context 
the word propaganda should be accorded. 


INFLUENCING LEGISLATION 


The problem of what activities are attempts to influence legislation 
presents a picture of no greater clarity than does the question of what 
constitutes propaganda. However, there have been more decisions deal- 
ing with it, and it is possible on the surface, at least, to distill some 
sort of pattern from the various holdings. 

The League of Women Voters of Louisville, Ky., is governed 
by a set of by-laws which includes among the purposes that the organi- 
zation should carry on legislative activities.*° In actuality, “the league 
frequently takes a stand on issues of national import and in support 
thereof, writes or wires members of the legislature or executive branch 
of the government, stating the league’s stand on all these issues. In some 
issues, the league has urged the legislature to take a certain stand on 
a question. The legislative activities of the league are sporadic, not 
continuing, depending upon the interest of the league in a specific issue.” 
The court at a later point states that these activities were not in pur- 
suance of any legislative program of the league. 

In its holding, the court stated that the league was an “. . . organiza- 
tion organized and operated exclusively for educational purposes, no part 
of which is carrying on propaganda or otherwise attempting to influence 








28 Former Deputy Tax Commissioner. 

29 See 573 CCH Stand. Frd. Tax Rep. §3033.025, giving parts of Mr. Sugar- 
man’s statement of June 2nd, 1954 as presented to the Special Committee of the 
House of Reprsentatives to Investigate Foundations and other Organizations. 
§1.501(c) (3) (2) (e) (1), U.S. Treas. Reg. (Proposed) (1956), tends to indicate 
the same view. It should be pointed out that the 1954 code prohibits the carrying 
on of political activity if one is to secure the §501(c)(3) type classification, and 
such limitation is susceptible of being read in conjunction with “propaganda” 
in the same manner as “otherwise influencing legislation has been.” 


30 See note 8, supra. 
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legislation.”*' Assuming the court meant to state the proposition in this 
manner, and there is no basis to presume otherwise, it would seem that 
this judge, to have found activity attempting to influence legislation, 
would require either a continuing program of the type activity found 
here, or a more direct type of action than merely informing one’s 
representative of their desires. 

The Tax Court, in considering two cases involving the application 
of funds for the advocacy of state constitutional amendments, refined 
the problem to a further point. If the constitutional amendment is 
self-enabling and will require no further legislative action to effectuate 
its purpose, the activity promoting such amendment is not attempting to 
influence legislation.*? On the other hand, if the amendment will require 
further legislation to become effective, the initial activity of supporting 
the passage or defeat of such amendment takes on the nature of an 
attempt to influence legislation.** The moral of this story would seem 
to be, that the efforts must be directed at legislative action, whether it 
be immeditae or remote, but that if it does not have the effect of casting 
itself on an issue which will be in legislative contention, it is not included 
within the limitation of this secton. 

The Mosby*™ case did involve a legislative program which was 
continuing in nature and actively attempting to bring about a set goal. 
The efforts were, however, aimed at the constituents and not the 
legislative body. This case would seem to be in the nature of a maverick, 
since it runs somewhat contra to the view taken in Seasongood v. Com- 
massioner.®” That cast, in considering the problem of influencing legis- 
lation, draws an analogy to the Lobbying Act*® and cites United States 
v. Harris,*" which in construing similar language stated that the “. . . 
purpose . . . must have been to influence the passage or defeat of legisla- 
tion by Congress [and] the intended method . . . must have been 
through direct communication with members of Congress.”** From the 
use of the above language as quoted, it would seem that the Sixth 
Circuit, at least, would require direct attempts to influence the members 
of the legislature.*® 


31 Jd. at 766, emphasis added. 

32 Luther Ely Smith v. Commissioner, 3 T.C. 696 (1944) (A). 

33 Mosby Hotel Company v. Commissioner, 13 T.C.M. 996, 999 (1954). 

34 Ibid. 

35 See note 24, supra. 

36 Federal Regulation of Lobbying Act, 60 Stat. 812, 859, 2 U.S.C. §§261-270 
(1946). 

37 347 U.S. 612 (1954). 

38 Note that such action aimed at the constituents may fall within the area 
of prohibited activity as limited by the ban on political activity or may on the 
other hand eliminate the organization as not coming within the exclusive purpose 
of the organization. 

39 See note 24, supra. 
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In coming to this point on speculating as to the criteria for the 
application of this section, it would seem that the following might be 
generalized upon; that the activity must be aimed at influencing some 
legislative consideration, either present or future and that it should 
constitute a concerted effort on the part of the activity to bring continuing 
pressure on the members of the legislature with regard to some legislative 
program of the organization itself. 

The extent to which an organization may address the members 
of the legislature, without endangering the organizational tax status, 
then comes into question. Liberty Bank v. Commissioner*® indicates that 
the mere notification by an organization to its representatives in the 
legislature, of the policy and desires of that group as to some issue, does 
not constitute influencing legislation.*? It would seem logically to follow, 
that any such group, in apprising their respective representative of their 
desires, should be able to request his aid and advocacy in dealing with 
the matter. That much, at least, would seem to be a prerogative of 
constituents, 

Coming within a closer area, the problem of definition becomes 
somewhat more difficult. Lobbying, of course, will constitute activity 
which eliminates the tax advantage.** The making of a voluntary 
appearance before a committee of the legislature to advocate some pro- 
gram would probably be held to be an attempt to influence legislation.” 
It would seem that the similar practice of sending regular news releases 
to the individual legislators, with the hope of gaining their support, 
would likewise be considered as prohibited activity. On the other side 
of the coin, logic would dictate that an appearance before a legislative 
committee, if made in response to invitation or request, would not amount 
to an attempt to influence legislation, since the organization involved 
would not have appeared of its own volition.** 

In dealing with these cases, this would seem to be the line of 
demarcation. The activities should be direct, voluntary and unsolicited 
and aimed at influencing the ultimate result of some legislative action. 
Although the proposition is nowhere stated, it would seem implicit from 
the holdings, that the criteria involved are quite flexible and subject to 





40 See note 8, supra. 

41 Jbid. 

42 This result seems necessary in considering the relative degrees of “lobby- 
ing” and attempting to influence legislation.” 

43 Such activity would probably constitute “Solicitation of the votes of the 
legislators for or against legislative proposals” and cause denial of exemption 
under §501(c)(3); U.S. Treas. Reg. §1.501(c)(3)(2)(e) (1957). See also, 
McClintock-Trunkey Co. v. Commissioner, 19 T.C. 297, 301 (1952), Rev’d on other 
grounds, 217 F. 2d 329 (1954). 

44For a discussion touching on this type of problem under the Internal 
Revenue Code, see Smoky Mountains Beverage Co. v. Commissoiner, 22 T.C. 
1249 (1954) (A). 
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relative comparisons. It would not take any great amount of voluntary 
legislative appearances to cause the activity to be considered as falling 
outside the permissible area, while a more remote program such as 
advocating the passage of a constitutional amendment would probably 
require a continuing sustained program of some type to be considered 
as influencing legislation. 


SUBSTANTIAL 


The requirement that the activity be substantial may be viewed 
with two possible meanings when considered in this context. Such 
difference would seem to be that between a quantitative and qualitative 
consideration of the prohibited activity when compared with the entire 
activities of the organization involved. The courts would seem to have 
adopted a purely quantitative approach to the subject. The Liberty Bank 
case*® indicated that the activities, if considered as within the section, 
were not substantial, relating the fact that the fiscal outlay for question- 
able purposes, totaled but a minute portion of the entire expenditures of 
the organization,*® while in Seasongood*’ the court stated that the 
League’s activities were not substantial since they only took a little of the 
total time and energy consumed in organizational activities. 

That such activity must be considered in respect to the organiza- 
tion’s activities is stipulated by the statute, and there would seem to be 
no question of comparison with the activities of other groups, this test 
being more or less a test in a vacuum. This being the case, it is clear 
that there is no hard and fast rule by which an organization may gauge 
the substantiality of their activities. It has been stated that activities 
occupying less than 5 per cent of the total time and money would be 
permissible in this respect.“* How much further an organization may 
go is an open question. 


John L. Evans, Jr. 





45 See note 8, supra. 
46 Ibid. 

47 See note 24, supra. 
48 Jd. at 912. 
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LIABILITY FOR LOSS BY FIRE AMONG INSURER, 
TENANT AND LANDLORD 


It is a general practice for a property owner to insure his property 
against loss by fire. The insurance company has an equitable right of 
subrogation to any cause of action against a third party who negligently 
causes loss by fire. When property is leased, the lease quite often contains 
a covenant to return the premises in good repair with an exception of 
loss by fire. The purpose of this inquiry will be to determine whether 
such an exception in a lease coupled with a contemplation that the 
lessor will insure the premises, will exonerate the lessee from liability 
for any fire loss proximately caused by his own negligence. This presents 
a policy issue of current significance as to whether an insurance company, 
by exercising its right of subrogation, can shift such risk of loss to 
the negligent tenant. Since 1950 the Eighth Circuit Court of Appeals, 
the highest courts of Ohio, North Carolina, Missouri, Illinois, and a 
district court in Pennsylvania, have considered this problem. The insur- 
ance companies were the real parties in interest and, for the most part, 
instigated the litigation. 

This comment will include discussions of covenants in a lease, 
public policy, the effect of insurance on the liability of the parties, an 
analysis of the pertinent cases, Ohio law, and a conclusion. It should 
be noted that the following comment will apply only to ordinary negli- 
gence on the part of the tenant, and not to wilful or grossly negligent 
conduct. 


THe Tenant’s LiaBiviry 

At common law a tenant was not liable for negligent or accidental 
loss by fire. By the Statute of Gloucester a lessee for life or years was 
made liable for such loss. The law was changed again by 6 Elizabeth 
under which a lessee was not liable for accidental loss by fire except 
in cases of special agreement.’ Therefore, under a lease without any 
covenant to repair or to return in good condition, the lessee is only 
required to use reasonable diligence in care of the premises” and is not 
liable for loss occasioned by accidental fires; but he is liable if the 
property is destroyed through his negligence.* If the injury is accidental, 
neither landlord nor tenant has the duty to repair in England and the 


1See Warner v. Hitchins, 5 Barb. 666 (N.Y. Sup. Ct. 1849); 1 Thomas’s 
Lord Coke’s First Institute 644; annot. L.R.A. 1918A 369. 

2 The tenant is liable for fair and tenant-like repairs which prevent decay 
and delapidation, such as keeping buildings wind and water tight, but is not 
liable for ordinary wear and tear. Patton v. United States, 139 F. Supp. 279 
(W. D. Pa. 1955). 

3 United States v. Bostwick, 94 U.S. 53 (1876); Miller v. Miller, 217 Miss. 
650, 64 So. 2d_ 739, 38 A.L.R. 674 (1953); 32 Am. Jur., Landlord and Tenant 
§366 at p. 1079, (1947). For a discussion of the cases see 10 A.L.R. 2d 1023 (1950). 
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United States;* nor, by the better view, would the tenant be liable for 
the acts of a stranger.® 

The common law duty of reasonable care may be modified by a 
general covenant to repair or surrender the premises in as good condition 
as when received. ‘lhe unqualified use of this covenant imposes an 
absolute obligation to repair or rebuild upon the lessee, irrespective of 
the cause of destruction.® 

To alleviate the extreme harshness of such strict liability to repair 
or rebuild, certain specified exceptions are inserted in the lease to relieve 
the tenant from liability for injury due to the excepted cause.’ The 
covenant to repair and the exception are generally construed together 
so that the covenant is modified by the exception.* Where there is an 
exception from loss due to ordinary wear and tear, the elements, unavoid- 
able casualty, acts of God, or unavoidable accident, the net effect is to 
impose a duty of ordinary care on the tenant.® There is a conflict of 
authority whether some of these exceptions will include loss caused by 
accidental fire and thereby exonerate the lessee."° The lessee, however, 
will not be relieved from liability for a fire negligently caused under 
these general exceptions’? When “fire” is specifically excepted it is gen- 
erally held that loss from accidental fire will fall within the exception 
and the lessee will not incur liability for the loss.’* The application 











46 WiLLIsTon, ConTRACTS, §1967 at p. 5519 (Rev. Ed. 1936). But in civil law 
the tenant is not liable for rent and the landlord has the duty to repair since a 
lease is looked on as a contract instead of a conveyance. Ibid. 

5 RESTATEMENT Property §146 (1936). Also see 5 AMERICAN LAW OF PROPERTY 
§20.13 (Casner ed. 1952). Contra, Powell v. Dayton R. Co., 16 Ore. 33, 16 Pac. 
863 (1888). 

6 Anderson v. Ferguson. 17 Wash. 2d 262, 135 P. 2d 302 (1943); Kirby v. 
Davis, 210 Ala. 192, 97 So. 655 (1923); 6 WiLListon, Contracts §1967 (Rev. Ed. 
1936); 32 Am. Jur., Landlord and Tenant §791 at p. 675 (1941); 51 C.J.S., 
Landlord and Tenant §368 at p. 1099 (1947); 1 AMERICAN LAW OF PROPERTY 
§3.79 at p. 349 (Casner ed. 1952). 

7See Brophy v. Fairmont Creamery, 98 Neb. 307, 152 N.W. 557, L.R.A. 
1918A 367 (1915). For: a collection of cases dealing with this question, see 
45 A.L.R. 60 (1926) and 20 A.L.R. 2d 1351 (1951). 

8 Miller v. Belnap, 75 Idaho 46, 266 P. 2d 662 (1954). 

9See Ten Six Olive, Inc. v. Curley, 208 F. 2d 117 (8th Cir. 1953). 6 
WILLISTON, ConTRACTS §1967 (Rev. Ed. 1936) note 4; 51 C.J.S., Landlord and 
Tenant §368 at p. 1102, §414 at p. 1162 (1947). 

10“Wear and tear” does not include accidental fires. McKinley v. Jutte 
and Co., 230 Pa. 122, 79 Atl. 244 (1911). “Wear and tear excepted” does not 
obligate the tenant to rebuild in case of accidental loss by fire. Howeth v. Ander- 
son, 25 Tex. 557, 78 Am. Dec. 538 (1860). Also see 32 Am. Jur., Landlord and 
Tenant §811 (1941); 51 C.J.S., Landlord and Tenant §368 at p. 1102 (1947). 

11 Salina Coca-Cola Bottling Corp. v. Rogers, 171 Kan. 688, 237 P. 2d 218 
(1951). “By the elements” includes fire occurring without fault, but not by 
negligent acts of a stranger. Polack v. Pioche, 35 Cal. 416, 95 Am. Dec. 115 
(1868); 51 C.J.S., Landlord and Tenant §368 at 1102 (1947). 

12 Basketeria Stores v. Shelton, 199 N.C. 746, 155 S.E. 863 (1930); Hedrick 
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of this exception to fires attributable to the lessee’s negligence depends 
on the intention of the parties to the lease’* and there is a conflict of 
authority whether the lessee will be exculpated from his own negligence. 
The earlier cases construed an exception of “fire” as meaning only 
accidental fire, and therefore the lessee was liable for loss due to his 
negligence.'* The trend of the more recent cases’ has been to construe 
the lease so that the tenant is exempted from liability for loss resulting 
from his own negligence.’® This construction has been primarily attribu- 
table to a provision which obligates the lessor to assume the payment 
of insurance premiums on the theory the parties intended the lessee to 
receive the benefit of the insurance by exculpation."* 


Pustic Po.icy 
The law seems well settled that cither ptarty to a lease may exempt 
himself from liability for his own negligent acts resulting in injury 
to the premises,'® and such a construction is not against public policy." 





v. Pack, 106 W. Va. 322, 145 S.E. 606 (1928); Kennedy v. Loose Willes Biscuit 
Co., 194 Pa. Super. Ct. 602 (1928); Karl v. Jackson, 12 Ohio App. 477 (1920). 

13 Cerny-Pickas & Co. v. C.R. Jahn Co., 7 Ill. 2d 393, 131 N.E. 2d 100 
(1956); Carstens v. Western Pipe and Steel Co., 142 Wash. 259, 252 Pac. 939 
(1927); 51 C.J.S., Landlord and Tenant §414 at p. 1162 (1947). 

14 Carstens v. Western Pipe and Steel Co., supra note 13; Brophy v. Fair- 
mont Creamery, supra note 7. The lessor was relieved from liability to rebuild 
under a covenant to rebuild where the fire was caused ‘by the lessee’s negligence. 
Morris v. Warner, 207 Cal. 498, 279 P. 152 (1929). 

15 With the exception of Winkler v. Appalachian Amusement Co., 238 N.C. 
589, 19 S.E. 2d 185 (1954), discussed in text accompanying note 44, infra. 

16 Cf. Lathrop v. Thayer, 138 Mass. 466, 52 Am. Rep. 286 (1885), in which 
a tenant at will was held not liable for loss to the leased premises caused by 
his negligence since such acts were “permissive waste” and not “voluntary 
waste.” This exemption did not extend to reckless acts. The reasoning was that 
the cost of the risk was included in the rent paid. This decision was discussed 
in Gade v. National Creamery Co., 324 Mass. 515, 87 N.E. 2d 180 (1949), 
where the court approved Lathrop, “at least in so far as an omission [by the 
tenant] to safeguard.” 

17 General Mills, Inc. v. Goldman, 184 F. 2d 359 (8th Cir. 1950), cert. 
denied 340 U.S. 947 (1950), the case is discussed in annot., 20 A.L.R. 2d 1353; 
Hardware Mutual Insurance Co. v. C. A. Snyder, Inc., 137 F. Supp. 812 (W.D. 
Pa. 1956), 17 U. Pitt. L. Rev. 509 (1956); United States Fire Insurance Co. v. 
Phil-Mar Corp., 166 Ohio St. 85, 139 N.E. 2d 330 (1956); Cerny-Pickas & Co. 
v. C. R. Jahn Co., supra note 13; Kansas City Stock Yard Co. v. A. Reich and 
Sons, Inc., 250 S.W. 2d 692 (Mo. 1952), 6 VaNnp. L. Rev. 408 (1952); Slocum v. 
Natural Products, 292 Mass. 455, 198 N.E. 747 (1935). 

18 See supra note 13. Also 51 C.J.S., Landlord and Tenant §368 at p. 1084 
(1947). 

19 Cerny-Pickas & Co. v. C.R. Jahn Co., supra note 13; Jackson v. First 
National Bank of Lake Forest, 415 Ill. 453, 114 N.E. 2d 721 (1953); Checkley 
v. Illinois Central R.R. Co., 257 Ill. 491, 100 N.E. 942 (1913); 6 Wiutuiston, 
ConTRACTS §1751A at p. 4964 (Rev. Ed. 1936). But a contract to exempt a future 
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An Illinois appellate court 7° held that a lease with the clause, “loss by 
fire and ordinary wear and tear excepted,” was void as against public 
policy. This case was expressly overruled by the Illinois Supreme Court 
which held that the lessee was exculpated from liability by the lease 
provision. The court said that this was a private contract and no public 
interest was involved, notwithstanding the violation of certain city 
ordinances by the lessee.2" Where the exculpation is in favor of a lessor 
and a personal injury is involved, the courts may find “public interest” 
and therefore hold the contract void as against public policy.” 

There are two opposing rules of construction involved in the cases 
where the lease contains an exception of fire. One is that the lease 
shall be construed most stringently against the lessor and the other is 
that exculpatory contracts are not favored by law and therefore the 
lease will be construed stringently against the lessee.” 


THE EFrectr oF INSURANCE ON THE LeEssEE’s LIABILITY 


The insurer can have no more rights than the insured.** Since the 
insurer’s right depends on subrogation, it may be defeated by the insured’s 
release prior to or even after loss.”” Therefore the insurer cannot recover 
as subrogee where the insured has assumed the risk of loss by fire in a 
lease.?® 

In the absence of an express or implied provision that the insured 
has contracted for the benefit of the lessee or lessor, neither has any 
right in insurance procured by the other. Fire insurance is usually con- 
sidered a personal contract and does not “run with the land.”?7 A 





wilful tort or gross negligence is void as against public policy. 6 WHLLIsTON, 
ConTRACTs §1751B (Rev. Ed. 1936). 

20 Cerny-Pikas & Co. v. C. R. Jahn Co., 347 Ill. App. 379, 106 N.E. 2d 828 
(1952). 

21 Cerny-Pickas & Co. v. C. R. Jahn Co., supra note 13. 

22 Papalos v. Shaka, 91 N.H. 265, 18 A. 2d 377 (1941); Conn. v. Manchester 
Amusement Co., 79 N.H. 450; 111 Atl. 339 (1920). Contra, Kirschenbaum v. 
General Outdoor Advertising Co., 289 N.Y. 489, 180 N.E. 245, 84 A.L.R. 645 
(1932). This case has been abrogated by a New York statute which does not 
allow a lessor of an apartment building to exempt himself from liability for 
his negligence. N. Y. REAL Prop. LAw §234; Kean v. 34 West 34th Street Corp., 
190 Misc. 914, 75 N.Y.S. 2d 498 (1947). 

23 Against the lessor: Hardware Mutual Ins. Co. v. C. A. Snyder, Inc., 
supra note 17. Against exculpatory effect: Carstens v. Western Steel and Pipe Co., 
supra note 13; Dingledly Lumber Co. v. Erie R. Co., 102 Ohio St. 236, 131 N.E. 
723 (1921); 6 WiLListon, ConTRACTs §§1751B, 1825 (Rev. Ed. 1936); 51 C.J.S., 
Landlord and Tenant, §414 (1947). Cf. Freddi-Gail, Inc. v. Royal Holding Corp., 
34 .N.J. Super. 142, 111 A. 2d 636 (1955). 

24 Hartford Fire Ins. Co. v. Chicago, M. & St. P.R. Co., 175 U.S. 91 (1899). 

25 Illinois Central R. Co. v. Hicklin, 131 Ky. 624, 115 S.W. 752 (1909). 

26 Frederick v. Great Northern Ry. Co., 207 Wisc. 234, 240 N.W. 387, 
modified at 241 N.W. 363 (1932). 

27 Miller v. Gold Beach Packing Co., 131 Ore. 302, 282 Pac. 764, 66 A.L.R. 
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tenant bound to rebuild must do so even though the landlord has re- 
ceived the insurance money for the loss;** nor does the tenant have 
any right to the landlord’s insurance money upon rebuilding of the 
premises,”° 

An attempted assignment by the insured without the consent of the 
insurer is inoperative. If the consent of the insured is given then the 
assignment becomes a novation, the assignee being substituted for the 
original insured. By better opinion such assignee takes such rights as 
are given by the terms of the contract, freed from any defenses available 
against the assignors.*° 


THE Stratus oF THE LAw 


Brophy v. Fairmont Creamery*' held that a covenant in a lease 
to yield possession “subject to loss by fire” was intended to relate only to 
accidental fires and, accordingly, did not exempt a tenant from liability 
for fires caused by his own negligence.** A similar result was reached 
in Carstens v. Western Pipe and Steel Co.°* The lessee claimed he was 
exculpated by the lease provision “damage by fire or the elements ex- 
cepted.” The court said that “Such a concession would hardly be looked 
for in a contract between business men.” It is worthy to note that 
neither the Brophy case nor the Carstens case mention an insurance 
provision in the lease. This fact is later used to distinguish these two 
cases.*4 

The Massachusetts Supreme Judicial Court seemed to have a differ- 
ent attitude toward this issue in Slocum v. Natural Product:.** The court 
said that the word “fire,” in the clause “damage by fire or unavoidable 
casualty excepted,” given its ordinary meaning, included fires caused 
by the negligence of the tenant.*® This issue was handled very decisively 





858 (1929). Also see cases collected in 29 Am. JuR., Imsurance §126, at p. 142, 
footnote 11. 

28 Panhandle Oil Co. v. Sherrel, 158 Miss. 810, 131 So. 263 (1930). 

29 Ely v. Ely, 80 Ill. 532 (1875). 

30 American Central Insurance Co. v. Sweetser, 116 Ind. 370, 19 N.E. 159 
(1888); Ellis v. Council Bluffs Ins. Co., 64 Iowa 507, 20 N.W. 782, (1884); 
Fogg v. Middlesex Mutual Fire Ins. Co., 10 Cush. (Mass.) 337 (1852). See 
generally, VANCE INsURANCE §128 (3d Ed., 1951). 

3198 Neb. 307, 152 N.W. 557, L.R.A. 1918A 367 (1915). 

32AMERICAN JURISPRUDENCE cites this case as authority for the general rule, 
32 Am. Jur., Landlord and Tenant, §537 at p. 669 (1941). 

33 142 Wash, 259, 252 Pac. 939 (1927). Also see 10 A.L.R. 2d 1023(1950). 
The cases are generally to the effect that a lessee of premises is liable in damages 
to the lessor for injuries thereto resulting from a fire due to his wrongful act 
or negfigence. 

34 Cerny-Pickas & Co. v. C. R. Jahn Co., supra note 13. 

35 292 Mass. 455, 198 N.E. 747 (1935). This may have been due to the 
influence of an earlier case involving a tenant at will, see supra note 16. 

36 See annot. 20 A.L.R. 2d 1353 (1951); also Brewer, An Inductive Approach 
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in the leading case of General Mills v. Goldman.** The lease contained 
the provision, “loss by fire and ordinary wear excepted,” in addition 
to a clause which provided that the lessor shall insure the premises 
against fire. The premises were destroyed by fire and the insurance 
company paid the lessor $110,000, the original purchase price and full 
insured value. The lessor sued in district court for negligence and the 
insurance company intervened. The trial court found the plaintiff was 
damaged to the amount of $142,000.°* The Eighth Court of Appeals 
reversed the district court saying that the lease, read as a whole and in 
the light of ordinary business practices, exempts the tenant from liability 
for negligence. The district court decision stimulated great interest in 
the insurance industry. By bringing a subrogation suit against the 
negligent lessee the insurance company had a possibility of recouping 
unexpected costs which they had computed as part of the risk on the 
policy issued to the landlord. Also insurers pondered the prospect of 
fire insurance sales to insecure tenants.*® The tenant’s dilemma was 
great because standard fire insurance policies do not cover property of 
others. Most public liability policies exclude liability arising from damage 
to the property of others in custody of the insured, and the lack of experi- 
ence on the risk made rates pure guesswork.“ A notable law review 
article? concludes that “The insurers . . . will not entirely relinquish 
their golden chance.”*” 

The reaction of insurers seems to have been accurately forecast as 
evidenced by the number of cases deciding this issue since the General 
Mills case. The Missouri Supreme Court* cited and followed the 
General Mills doctrine, although this case did not involve a lease excep- 
tion of fire. The question litigated was the exculpation of the lessee 
by an oral agreement to pay a higher rental for the insurance protection. 
The only aberration, and case not distinguishable, from the General 
Mills doctrine is Winkler v. Appalachian Amusement Co.'' The lease 
provided for return of the premises in good condition, “damage by fire 
excepted.” There was also a clause that the lessor should insure, The 








to the Liability of the Tenant for Negligence, 31 B.U.L. Rev. 47 (1951), 339 
Ins. L. J. 263-73 (1951). 

37184 F. 2d 359 (8th Cir. 1950); approved in 35 MINN. L. Rev. 603 and 
Brewer, supra note 36; disapproved in 12 U. Pitt. L. Rev. 452 (1951). 

38 This left a gain of $32,500 by suing, instead of accepting the $110,000 as 
determined by the insurer. See Brewer, supra note 36. If this were a subrogation 
suit could the insurer realize such an appreciation? 

39 See Brewer, supra note 36 at p. 49. 

40 Brewer, supra note 36 at p. 51. 

‘! Brewer, supra note 36. 

42 Brewer, supra note 36 at p. 51. 

43 Kansas City Stock Yards Co. v. A. Reich and Sons, Inc., 250 S.W. 2d 
692 (Mo. 1952), 6 VANo. L. Rev. 408 (1952). 

44 238 N.C. 589, 79 S.E. 2d 185 (1954). 
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court held for the lessor, reasoning that the use of an exculpatory 
expression of this type in a contract was not plausible in the eyes of a 
businessman. The case of Cerny-Pickas & Co. v. C. R. Jahn Company 
followed the General Mills doctrine, holding the lessee was exculpated 
by the clause “loss by fire and ordinary wear excepted.”*® The Supreme 
Court of Ohio also followed the General Mills doctrine in United 
States Fire Insurance Co. v. Phil-Mar Corp."* litigating the clause “loss 
by fire and ordinary wear and decay only excepted.” Exculpatory effect 
was given to a lease in Hardware Mutual Insurance Co. v. C. A. Snyder, 
Inc.,"” applying a lease exception which read “reasonable wear and tear 
and accident by fire alone excepted.” The district court construed the 
word “accident” as applying to fires caused by the lessee’s negligence 
under Pennsylvania law. Although the court ignored the General Mills 
case, this appears to be an expansion of its rationale. The court primarily 
used a definitional approach, citing lexicographical authorities saying that 
“accident” means any event, occurrence or happening. The court also 
“construed the lease most strongly against the lessor.” 

The courts appear to have made a confusing distinction between 
contract and tort liability in some of these cases. Since a lease exception 
exculpating the lessee is not against public policy, there is no reason for 
such a distinction except as an aid in determining the intent of the 
parties, It seems clear that a lessee may modify tort liability for negli- 
gence by a contract. An Ohio Supreme Court case, Day Wood Heel 
Co. v. Rover,'® may have drawn this distinction between tort and contract 
liability. In that case the .lessor brought two separate actions, one for 
negligence and one on the lease. The decision concerned only the suit 
on the lease for breach of covenant to return the premises in good 
condition, The opinion expressly states the case will be confined to the 
alleged breach of covenant “without prejudice to rights of the parties 
in the action ex delicto pending in the court below.”** The tort action 
appears never to-have been reported. ‘This dictum may be interpreted as 
indicating that there was possibly a cause of action in tort distinct from 





45 Cerny-Pickas & Co. v. C. R. Jahn Co., 7 Ill .2d 393, 131 N.E. 2d 100 
1956); 44 ILL. B. J. 574. (1956). The majority opinion advanced the following 
arguments for exetnption: (1) The lease clearly contemplates loss by fire. (2) 
Construed with the clause providing that the landlord shall insure the building 
against loss by fire it is very likely the word “fire” was used to include fires 
caused by negligence since this is the definition used in a standard fire insurance 
policy. (3) Construed against the common law background the exception would 
have no meaning at all unless it were intended to exempt the lessee. (4) The 
cost of insurance is actually being paid by the lessee in a higher rental. 

46 166 Ohio St. 85, 139 N.E. 2d 330 (1956). 

47137 F. Supp. 812 (W.D. Pa. 1956), disapproved, 17 U. Pitt. L. Rev. 509 
(1956). 

48123 Ohio St. 349, 175 N.E. 588, 20 A.L.R. 3d 1353 (1931). 

49 Jd. at 351, 175 N.E. at 589. 
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any contractual liability, notwithstanding an intent by the parties to 
modify tort liability. The other possible interpretation of the dictum 
is that the court was adhering to the principle of confining the decision 
to the matters before it, i.e. an action on the contract. 


The Slocum case™ also indicates that there is a difference between 
a tort and a contract obligation. The Massachusetts court held that the 
lessee was exculpated from any contractual duty by a lease exception 
of fire but qualified this with a dictum, “It does not necessarily follow 
that the lessor would have no action in tort.” 


Judge Sanborn in his dissenting opinion to the General Mills case™' 
uses the delineation between tort and contract in finding the parties’ 
intent. He implies that a contract may modify tort liability but that 
the parties only intended to modify contractual liability to rebuild where 
the fire was accidental and not to modify liability for negligence. He 
said that a tenant’s tort liability for negligence is quite apart from his 
contractual liability to pay rent or make repairs and the exceptions do 
not exonerate the tenant from tort liability, even though the damage 
is due to one of the excepted causes. The majority opinion does not 
recognize this delineation between tort and contract and allows the 
contract to have exculpatory effect. The dissent in the Cerny-Pickas 
case asserts that “such exceptions are not designed to relieve the lessee 
from tort liability.” The majority opinion soundly rejects this schism in 
the parties’ thinking, saying, “There are areas of the law in which the 
distinctions between liability in contract and in tort may be significant, 
despite their remote and accidental origin. We are not satisfied, however, 
that such distinctions are relevant in determining the meaning to be 
given to words used by laymen in defining their rights and obligations.””** 


Onto Law 

The exception of fire clause has had varied interpretation in Ohio. 
An exception, to an express covenant to return the premises in good 
condition, of “damage by fire or other unavoidable casualty excepted,” 
did not include the leaving of debris on the premises after a fire and the 
tenant was liable for the cost of removal. In Day Wood Heel Co. v. 
Rover,’ the lessor sued for breach of covenant to return the premises 
in good condition, “damage by fire or other unavoidable casualty ex- 
cepted.” The lessor made his case depend on an interpretation of the 


clause as reading “unavoidable fire.” The court held this construction 





50 Supra note 35. 

51 General Mills, Inc. v. Goldman, supra note 37 at p. 370-71. 

52 Supra note 45. 

53 Kenton Baking Powder Co. v. Harrison, 1 Ohio N.P. (n.s.) 245, 14 Ohio 
Dec. 43 (1903). 

54 Supra note 48. 
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would have the effect of making the lessee the insurer and he would 
not be liable if the lessor merely proved the fire was avoidable. 

An appellate court case,’ in which the lease clause read “damage 
by fire and other unavoidable casualty excepted,” held that the tenant 
would not be liable for damage caused by fire unless it appears he was 
negligent. The dictum in this case indicates the lessee may have been 
liable if he were negligent but, of course, there was no issue of exempt- 
ing the lessee from negligence. 

The Ohio Supreme Court in United States Fire Insurance Com- 
pany v. Phil-Mar Corp.** decisively held that a lease which contained 
an exception to the surrender clause of “loss by fire,” 
erated the lessee from liability for loss due to his own negligence. The 
court reasoned that the exception clause and the clause which provided 
that the lessor insure, indicated intention by the parties to exculpate the 


completely exon- 


lessee from loss caused by his own negligent acts as well as loss from 
fires caused by accident. 


SUMMARY AND CONCLUSION 


The trend of the law is definitely to construe the exception of fire 
clauses as an exculpatory provision, relieving the lessee from liability 
for his own negligence. The two opposing rules of construction, con- 
struing a lease most strictly against the lessor, or most strictly against 
an exculpatory contract, have merely been used by the courts as a make- 
weight factor in support of their particular conclusions. The two 
essential elements to the exculpatory construction are: (1) the existence 
of an exception of loss by fire and (2) the existence of fire insurance 
on the premises paid for by the lessor.” 

The courts’ only technique of ascertaining the intent of the parties 
is to consider extrinsic evidence and construe the language used in the 
lease against the local common law background. Lease exemptions of 
liability for fire loss through negligence are not against public policy 
since both parties are ordinarily free to bargain for their desired terms. 
Therefore the courts can only receive their mandate from the parties 
and should not substitute judicial for private legislation. The C. 4. 
Snyder case appears to be an unjustified extention of inferential effect 
given to the existence of insurance*® paid for by the lessor resulting in 





55 Karl v. Jackson, 12 Ohio App. 477 (1920); 24 Onto Jur., Landlord and 
Tenant. §253 at p. 1000. 

56 Supra note 46. 

57 The Supreme Court of Texas refused to allow the lessee to be exempted 
from liability for his own negligence under the lease provision, “Lessor agrees 
to carry his own insurance against loss by fire, etc., on the entire building”. The 
sole contention was based on the existence of this insurance clause and there was 
no clause excepting fire from operation of the lease. Wichita City Lines Inc. v. 
Puckett, 295 S.W. 2d 894 (Tex. 1956). 

58 As previously pointed out, this does not appear to be the main reliance 
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alleviating the hardship on the uninsured lessee. It is extremely difficult 
to see how the lease exception of “accident by fire” could reasonably 
be thought of by the parties as excepting fire caused by the lessee’s 
negligence. 

The trend of the recent cases, exempting the lessee where there 
is an ordinary “loss by fire” exception, is certainly desirable as the 
opinions utilize a reasonable interpretation of the intent of the parties. 
It is significant to note that all the cases exempting the lessee from 
liability have involved an industrial lessee. From a practical business point 
of view it is not likely that a manufacturing concern would intend only 
to protect itself from aaccidental loss and not loss due to its own negli- 
gence. Where it is clear that the parties contemplate insurance to be paid 
for by the lessor it is logical to conclude that they intend the lessee to 
pay for the insurance through rent payment. It would be an undue 
hardship to require a tenant to insure against his own negligence where 
he is paying for the fire insurance which ‘covers the premises in favor 
of the lessor. The lessee should not be treated as a negligent third party 
subject to subrogation rights, but should have the benefit of the insurance 
policy. Such a policy contemplates a potentially negligent occupant and 
a right of subrogation would be a windfall to the insurer. It would be 
very difficult for the tenant to procure an insurance policy since the 
standard fire insurance policy doesn’t cover property of others and 
therefore there is little risk experience. Even assuming the tenant could 
procure such an insurance policy to cover the premises there would be 
some overlap of coverage between the tenant’s and the lessor’s policies. 
Since the lessee is concededly not bound under the lease for fires occurring 
through accident, in order to eliminate insuring the same risk twice his 
policy could cover only the narrow situation where he is negligently 
instrumental in damaging the premises by fire. Is such a policy feasible? 
If a policy covers loss by the negligence of the insured, it would 
ordinarily cover loss without his fault. There certainly can be no risk 
experience to cover so narrow a field. Rates actually would amount to 
a re-insuring by the lessee of the risk already covered by the lessor’s 
policy, resulting in a double profit for the insurer. Would an insurance 
company reduce its premium on the lessor’s policy in a case where it does 
have a right of subrogation against a lessee? It does not seem very 
likely; and even if it did the computation of a reduction would be 
arbitrary speculation. 

There is a peripheral area deserving of mention. A recent Texas 
case rejected an attempted assertion that the exxistence of insurance 
paid for by the lessor would be enough to exculpate the lessee, without 





of the court, but it is the only logical explanation for such a construction. The 
use of the word “accident” seems to negative the construction given by the court. 
59 Wichita City Lines, Inc. v. Puckett, supra note 57. 
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an exception of fire. There should be no objection to this exculpation as 
long as the intent of the parties can be determined from the lease and 
the evidence. However, since there is no lease exception of fire, this is a 
more remote area and the courts will be more cautious in relieving 
the tenant from liability. 

There is an additional factor, apparently not considered in the 
cases, which may influence the construction of a lease whiich excepts 
“loss by fire.” An insurance company may avoid a policy for breach 
of warranty if the premises are burdened by an additional risk without 
its consent and also if the exoneration of the lessee is considered in 
derogation of its subrogation rights, If we assume the parties know this, 
then it would be a reasonable inference that they contemplate notification 
to the insurer of a change in occupants and terms of the lease. The 
absence of a notification to the insurer might result in a complete shift 
of the burden of risk to the lessor. This is certainly not intended by 
the parties, as evidenced by the very existence of an insurance policy. 
Notification, therefore, may be an important indication of whether the 
parties intended the lease to have an exculpatory effect. 

The most satisfactory solution is to draft the lease in such lucid 
terms that there will be no doubt as to who is to bear the burden of 
loss by fire due to the lessee’s negligence: the lessee, lessor, or insurer. 


Eugene L. Matan 








ApoprTrion—RELIGIous FAITH OF ADOPTING PARENTs As A 


Bar ‘ro ApopPrioNn 


Plaintiffs, Presbyterians, petitioned to adopt twin children approxi- 
mately five months old who were baptized Roman Catholics, with the 
intention of raising the children as Presbyterians. Lower courts denied 
petition because of religious differences. [Illinois Supreme Court re- 
versed and remanded holding statute is discretionary and religious differ- 
ences do not per se bar adoption. Religious faith of adopting parents 
is a factor for consideration, but primary importance is to be given to 
the best interests of the children. Cooper «. Hinrichs, 10 Ill. 2d 269, 140 
N.E. 2d 293 (1957). 

From the standpoint of the child’s future’ and the significance 
to society,” the importance of proper adoption is apparent; therefore the 
problem of differences in religion between the adopting parents and 
the child merits careful consideration. The number of states with 
statutes on the subject indicates a legislative acceptance of the general 
public’s desire to have religious influences respected in adoption pro- 
ceedings.® Nevertheless, courts have differed in their determination 
of the emphasis to be given to these statutes and this divergence may 
not be completely attributable to the varied language of the statutes. The 
issue may be phrased: when there is a difference in religion between the 
child and the couple desiring to adopt, is it permissible under these 
statutes to allow adoption? This issue necessitates determining whether 
the legislation requires that religious dissimilarity alone should be con- 
clusive. Consequently, involved here are typical questions of statutory 
interpretation: legislative intent, purpose of legislation, reasonableness 
ascribed to the legislature or the manipulative nexus the court might 
choose, i.e., the child’s welfare.* 





1“. |. There is a substantial and growing body of evidence, all of which 
points to the desirability of placing a child in a permanent home as early, 
chronologically, as possible . . . the lack of attention, stimulation and _ stable 
relationships with one dependable person seems to be harmful to intellectual and 
personality development.” Martire and McCandless, Psychological Aspects of 
Adoption Process, 40 lowa’L.R. 350, 359 (1955). 

2“TIts importance may be traced directly to sound public policy in providing 
a home for the homeless child and a child for the childless couple, as well as 
relieving natural parents of responsibilities they are unable to meet and the 
community oft he burden of caring for the child.” Taft, Robert, Jr., Some Problems 
Under the Adoption Law of Ohio, 13 Onto State L.J. 48 (1952). 

3 Note, Religion as a Factor in Adoption, Guardianship and Custody, 54 Cot. 
L.R. 376 (1954), contains an exhaustive listing of pertinent state statutes and 
comprehensive discussion of the problem in this area. 

4“Modern social science, especially with the growth of child psychology, 
provides the courts with tools enabling them to make the decision in the child’s 
best interests . . . The existence of scientific methods whereby it may be deter- 
mined rationally what is in the child’s best interests militates in favor of increased 
and intensive judicial effort to insure the most desirable future for any child who 
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The Illinois Statute provides: “The court in entering a decree of 
adoption shall, whenever possible, give custody through adoption to a 
petitioner or petitioners of the same religious belief as that of the 
child.”® The principal case clearly enunciates a discretionary interpre- 
tation of this type statute. The theme of this decision accents the 
overall best interests of the child to the exvent that it would permit 
adoption even with the clearly expressed intention of raising the child 
in a different faith. This interpretation indicates that the statute re- 
quires religion to be considered along with other factors; religion alone is 
not determinative. 


The adoption statutes of two states® are express on the matter of 
religious affiliation; adoption is only permitted where the faiths are 
the same. However, other states with statutes similar in tenor to the 
Illinois statute have followed a mandatory interpretation. In constru- 
ing their then new statute,’ the Supreme Judicial Court of Massachusetts, 
in Petition of Gally,® held that the court was “bound to give controlling 
effect to identity of religious faith when practicable, but not otherwise,” 
as there was no intent that identity of religion should be the sole or neces- 
sarily the principal consideration. Later Massachusetts opinions dis- 
tinguished the Gally case e.g., the court denied adoption by members 
of a different religious faith where evidence was presented of adoption 
applications by members of the same faith.® In the widely publicized case 
of Ellis v. McCoy,” the Massachusetts court permitted the child’s mother 
to withdraw her consent to the adoption. In the latter case the court 
recognized the statute as establishing the weight of the religious factor 
on the merits of the natural mother’s request to withdraw consent. The 
child was then about two years old and had been in the Ellis’ possession 
since shortly after birth. 








is unfortunate enough to have his fate left to a court.” Id. at 395. 

It is suggested in a parallel problem that, “When custody is contested, a 
social study should be mandatory to enable the court to have adequate information 
for determining which, if either, parent should be granted custody or whether it 
should be given to another person or agency.” Sheridan, The Family Court, 
CHILDREN, Vol. 4, No. 267, 70 (March-April 1957). 

5 Ill. Rev. Stat. 1953 c. 4 ss 4-2. 

6 DeL. Cope ANN. Tit. 13, s. 911 (1953): Religious Affiliations: “No child 
born out of wedlock shall be placed for adoption unless at least one of the 
prospective adopting parents shall be of the same religion as the natural mother, 
or of the religion in which she has reared the child or allowed it to be reared .. .” 
Nevertheless, this section further provides that the mother can execute a notarized 
statement specifying religion in which it is desired the child be reared or that the 
mother is indifferent to this matter. Also, R. I. Pus. Laws c. 1772, s. 1 (1496) 
amending P.L. (1944) c. 1441, s. 26. 

7 Mass. ANN. Laws c. 210, s 5B (1954): “In making orders for adoption the 
judge when practicable must give custody only to persons of the same religious 
faith as that of the child. In the event that there is a dispute as to religion of 
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A mandatory construction'’ of their pertinent statutes’? has been 
pursued by the courts of New York.’® The case of In re Santos'* was 
widely noted when the New York Court honored the natural mother’s 
objection even though the children had been raised in the other religion 
for approximately four years and the mother had apparently originally 
agreed to such upbringing. 

In general, it would appear that the pertinent statutory language 
does not require a construction that the faith of the child and the adopting 
parents always be the same. First, permissive words are employed, e¢.g., 
“whenever possible,” or “whenever practicable.” Second, remembering 
that adoption is purely a statutory procedure it would be essential for the 
legislature to set forth factors to be considered in decreeing an adoption. 
In view of these facts it is highly likely that “the purpose behind the 
passage of the religious clause is to assure that religion will be rendered 
proper consideration in adoption proceedings.””” 

The necessity of a discretionary construction of such a_ statute 
appears from the widely divergent possibilities that may arise. That a 
great many of the states’ adoption laws provide for investigation of the 
prospective adopting parents’ home and a report by welfare agencies with 
a recommendation to the court in itself indicates that this is a situation 
fraught with variables and an intention to promote the welfare of the 


said child, its religion shall be deemed to be that of its mother. .. .” 

8 Petition of Gally, 329 Mass. 143, 107 N.E. 2d 21 (1952). Child’s mother 
consented to the adoption and did not object to the change in religion. 

® Petition of Goldman, 331 Mass. 647, 121 N.E. 2d 843 (1954); cert. denied, 
348 U.S. 942 (1955). 

10 Ellis v. McCoy, 332 Mass. 254, 124 N.E. 2d 266 (1955); Ellis v. Doherty 
(same case but pertains to disregard of order in Ellis v. McCoy), --- Mass. ---, 
136 N.E. 2d 203 (1956). The Ellis family disregarded the court order and kept the 
child. They moved to Florida where a court recently permitted adoption. N.Y. 
Times, July 11, 1957, p. 52, col. 1. 

11JIn re Adoption of Anonymous, 88 N.Y.S. 829 (1949); Adoption of 
Anonymous, 137 N.Y.S. 2d 720 (1955). 

12N.Y. Domestic Recarions Law § 113: “. . . In making orders of adoption 

the judge . . . when practicable must give custody only to persons of the same 
religious faith as that of the child in accordance with Art VI of Social Welfare 
Law.” 
N. Y. Socta, WELFARE LAW §373, sub. 4: “The provisions of subdivisions 
1, 2, 3, of this section shall be so interpreted as to assure that in the care, pro- 
tection, adoption, guardianship, discipline and control of any child, its religious 
faith shall be preserved and protected.” 

13 Cf. Martin v. Martin, 308 N.Y. 136, 123 N.E. 2d 812 (1954). Mother 
granted separation and custody of child on condition child be raised as Roman 
Catholic in accordance with an antenuptial agreement. Judgment modified to 
permit child to attend church of his choice and to transfer from parochial school 
to public school on basis of referee’s finding that this was necessary for the boy’s 
welfare. 

14In re Santos, 105 N.Y.S. 2d 716 (1951). 

15 Note, Religious Factors in Adoption, 28 Inv. L.J. 401, 406 (1953). 
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child. Individual situations varying according to the child’s age, en- 
vironmental background, and faith are manifestly apparent. Where 
the child has received religious indoctrination, it might well be inadvisable 
to permit adoption by members of a different faith on the ground of best 
interest of the child, for to do otherwise might create conflict and con- 
fusion in the child. But, where no religious training has been received 
(perhaps because the child is too young to understand and appreciate its 
significance) it would seem tenuous to say a court can only permit 
adoption by people of the same faith. In a situation where the natural 
parent favors the adoption by the members of the different religion, 
the court has another factor to consider. 

In the instant case the natural father of the children is Lutheran 
and their three older children were baptized Lutheran. The natural 
father consented to the adoption, but the natural mother did not. There 
was conflicting evidence as to whether the natural mother was in fact 
a Catholic (although the twins were baptized Catholic) and on her 
fitness as a mother. Were it not for the baptism of the twins it would 
be difficult to determine their religion because of the divergent faiths’ 
of the parents. As the Illinois statute speaks of adoption by a petitioner 
of the same religious belief as that “of the child” it may well be asked 
whether the child has a religious belief. It is apparent in this instance that 
the court considers the baptism of the twins as establishing the children’s 
religious belief. Here again is a variable in the adoption problem. In 
some faiths the baptism establishes the child’s religion; in others, the 
child’s faith is considered to be that of the natural parents until the child 
is himself able to accept the church’s doctrine.” 


In parallel situations courts have emphasized the child’s welfare. 
In Kuntz v. Stackhouse’ the trial court recognized that no statute re- 
quired that a child’s custody be given to a member of the same religion as 
the child and found the requirement by analogy to the requirement of 
the adoption law. The upper court reversed, holding that paramount 
consideration in cases of this nature is at all times the welfare of the 
child, which includes its physical, intellectual, moral and spiritual well- 
being, and that religion is not a determining factor. Other cases’® vary- 
ing from the instant case because of the type of action (custody or 
guardianship) or intent to raise the child in its own faith, nevertheless 





16 St. George’s Adoption, 45 Pa. D. & C. 387 (1942). Not possible to have an 
adoption by members of the same faith as the parents because although the 
petitioner’s faith was the same as the natural mother’s; the natural father was 
of another faith. Adoption permitted. 

17 Note, 65 Harv. L. Rev. 694, 695 (1952). 

18 Commonwealth of Pa. ex rel Kuntz v. Stackhouse, 176 Pa. Super 361, 
108 A. 2d 73, (1954). Commonwealth of Pa. ex rel Donie v. Ferree, 175 Pa. 
Super. 586, 106 A. 2d 681 (1954). 

19In re Butcher’s Estate, 266 Pa. 479, 109 A. 683 (1920). Guardianship. 
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emphasizes the child’s welfare over and above the question of religion 
alone. From an Ohio standpoint, emphasis is placed on the best interests 
of the child by statute.”° 

Even the dissent in the instant case agrees that the court has dis- 
cretion, but finds in the record a disregard of the statute by the probation 
officer and that there were qualified families of the same faith available 
to adopt the children, The dissent feels that the trial court was therefore 
within its discretion in dismissing the petition. Under the majority 
position it would seem that these matters would be considered by the 
lower courts along with religion in finding what will be best for the child. 

In summary, from the standpoint of the person most to be affected 
by such a decision, the adoptee, it would seem that where the statute is 
not explicit the court should exercise its discretion, 


S. R. Jaffy 








Paternal grandfather indicated willingness to raise children in their faith. In re 
McKenzie, 197 Minn. 234, 266 N.W. 746 (1936). Petitioners had child for three 
years and agreed to raise child in its faith. 

20 Onto Rev. Cone (1953) §3107.09: “. . . If after hearing the court is 
satisfied . . . that the petitioner is suitably qualified to care for and rear the child, 
and that the best interests of the child will be promoted by the adoption . . .” 
Onto Rev. Cope (1953) $3107.05 (E) Provides for the inclusion in the investiga- 
tion repert of “The suitability of the adoption of the child by the petitioner, 
taking into account their respective racial, religious, and cultural backgrounds, 
and the child’s own attitude toward the adoption in any case in which the child’s 
age makes this feasible.” Also, On10 Rev. Cope (1953) §3107.11. 


ConstiruTIONAL LAW—CONGRESSIONAL PRE-EMPTION OF 
THE FIELD OF SEDITION—-CONCURRENT JURISDICTION OF 
FEDERAL AND STATE STATUTES 

Defendant was convicted of violating the Pennsylvania Sedition 
Act. After affirmance by the Superior Court, and reversal by the Pennsyl- 
vania Supreme Court, the State of Pennsylvania was granted certiorari. 
The United States Supreme Court, considering only the narrow issue 
of supersedure, found that the Smith Act superseded the Pennsylvania 
Sedition Act. Decision was based upon three factors: (a) evident con- 
gressional intent to pre-empt the field of anti-sedition legislation, (b) 
predominant federal interest in the field of sedition, (c) the danger of 
conflict between the enforcement of state and of federal anti-sedition 
programs. Pennsylvania v. Nelson, 350 U.S. 497 (1956); reh. den. 
351 U.S. 934 (1957). 

Under the division of power between Nation and State as effected 
by the Constitution of the United States, some matters are within the 
exclusive jurisdiction of Congress." Whether or not, therefore, Con- 








1 See Halter v. Nebraska, 205 U.S. 34, 42 (1907), (control over the flag of 
the United States); Gilbert v. Minnesota, 254 U.S. 325, 331 (1920), (the power 
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gress acts, the States have no power to legislate. Issues of supersedure 
arise where a state may act in the absence of any occupation of the field 
by the Congress, which by the Supremacy Clause of Article VI has the 
ultimate, paramount authority to act.2, Whether in these situations 
Congress has intended to supersede State action is thus the controlling 
question.* In a few cases Congressional desire can be determined by 
referral to express provisions in the federal statute;* but more com- 
monly the question must be resolved by resorting to less conclusive means 
for ascertaining the will of Congress.° 


The Supreme Court of the United States resolves the problems 
arising from legislative competition of this type by invoking one of two 
doctrines of statutory interpretation. These are conflict and pre-emption. 
In conflict the Court looks to the substantive content of the enactments 
finding the state act to be inoperative only if there is direct conflict between 
it and the purposes and objectives of the federal statute. Under this 
doctrine either the terms of the statutes are contradictory, or com- 
pliance with one act would constitute a violation of the other. The 
problem which usually confronts the courts is determining “degree,” 
for black and white cases are the exception rather than the rule. In 
pre-emption the Court compares the state statute with the federal legis- 
lation touching upon the same subject in the light of pre-determined 
judicial criteria, or yardsticks.? Under this doctrine the federal legisla- 
tion is considered from its four corners, taking into account its content, 
objectives, legislative history, and its effectiveness.* If the state statute 
falls within the scope of any one of the prescribed criteria, as determined 
by the federal legislation, it must be declared inoperative.® 





to raise and maintain armies); Cooley v. Board of Wardens, 53 U.S. (12 How.) 
299, 320 (1952), (the right to regulate commerce). 

2U.S. Const., Art. VI, cl. 2. 

3 Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 211 (1824); U.S. v. Mayo, 47 F. 
Supp. 552 (D.C. Fla. 1942), Aff’d., 319 U.S. 441, 445 (1943). 

4See Sinnot v. Davenport, 63 U.S. (22 How. 1859) 227, 243; McDermott v. 
Wisconsin, 228 U.S. 115, 132 (1913); Southern Ry. v. Reid, 222 U.S. 424 (1912). 

5 Hines v. Davidowitz, 312 U. S. 52, 67 (1941); Hill v. Florida ex rel. 
Watson, 325 U.S. 538, 542 (1945); Cloverleaf Butter Co. v. Patterson, 315 U.S. 
148, 167 (1942). 

6 See supra note 4. 

7See Rice v. Santa Fe Elevator Co., 331 U.S. 218, 230 (1947). Compare 
Napier v. Atl. Coastline R.R., 272 U.S. 605, 612 (1926) with Terminal Ass’n. v. 
Trainmen, 318 U.S. 1, 7 (1943). The former holds that the physical circum- 
stances should be considered, regardless of the ends sought, while the latter 
differentiates state and federal acts by the somewhat vague and frequently over- 
lapping ends of “safety” and “health.” 

8 See Rice v. Santa Fe Elevator Co., supra note 7. 

9 Jd. . (warehousing licensing); Hines v. Davidowitz (alien registration), 
supra note 5; International Shoe Co. v. Pinkus (Bankruptcy proceedings), 
278 U.S. 261 (1926). 
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Both the majority and the dissenting justices in the Nelson case 
approached the problem through use of pre-emption doctrines. There 
seems to be no apparent explanation of the reasons why one court will 
resort to a conflict doctrine and another, e.g. Nelson, will decide the 
case in terms of pre-emption. Perhaps the answer lies in the clarity and 
directness of the terms of the statutes; the more obvious the fact pattern, 
the more prone the courts are to resolve the issues in terms of conflict.'° 
The majority based their findings upon the tests of pre-emption articu- 
lated by the U. S. Supreme Court in the case of Rice v. Santa Fe 
Elevator Corp,'' wherein the Court found the necessity for strict 
uniformity in the area of warehouse licensing. The principal criteria 
recognized in the Rice decision are: (1) pervasiveness of federal regula- 
tions—calling for strict uniformity and pre-emption of concurrent state 
acts; this criterion should be considered satisfied only upon judicial 
determination that the legislature, after thorough study of the breadth 
of the problem has exhaustively treated the area; (2) dominant federal 
interest—resulting in statutes that are inseparable from the responsibilities 
of the national government; (3) duplication of purpose—creating inde- 
pendent state and federal legislation to accomplish the same ends or 
operate upon the same object; (4) mcomnsistency of result—caused by 
the interference with, or execution of, the federal act by operation of 
the state statute. 

In the light of the Rice criteria the majority’s reasoning in the 
Nelson case appears to have little merit. The majority’s finding of an 
“evident purpose to pre-empt” seems short of the “pervasiveness” re- 
quired in Rice. It seems to be stretching to an extreme the power of an 
inference, to find that the existence of two statutes, the Internal Security 
Act of 1950'? and the Communist Control Act of 1954,'* enacted from 
ten to fifteen years after the Smith Act,’* and related solely to the 
narrow scope of “Communist” activities (in comparison with the breadth 
of sedition),’® should satisfy the requiste “clear and direct” expression 
of congressional intent to place all control of sedition in the hands of 


‘ 





10 Compare the cases cited in note 4, supra with those cited in note 5, supra. 

11 See supra note 7. 

12 50 U.S.C.A. §§781-798. 

13 §0 U.S.C.A. §841. 

1454 Strat. 670, as amended in 1948, 18 U.S.C.A. §2385. This statute was 
enacted in 1940, and is formally known as the Alien Registration Act. It estab- 
lished a national criminal policy which proscribes the advocacy of the overthrow 
of any United States government (local, state, or federal) by force and violence. 

15 The crime of sedition does not require any overt act of violence, or actual 
arising against the government. It is sufficient that an act of advocacy is likely 
to incite. This distinguishes Sedition from Rebellion or Insurrection. See GELLHORN, 
Tue STATES AND SUBVERSION, Appendix A, 396-7 (1952). 

16 Fox y. Ohio, 46 U.S. (5 How.) 410 (1847). Cf. Gilbert v. Minnesota, 254 
U.S. 325, 331 (1920). 
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federal authority.'® This doubt is strengthened when considered with 
the fact that when the Smith Act was amended, eight years after its 
adoption, no expression of dominant federal responsibility was sug- 
gested," although by that date there had already been a pronounced 
movement by the individual states to enact their own sedition laws.’* 
This reasoning applies with equal effect to the majority’s finding of 
“predominant federal interest” as the result of the supposed similarity 
of purpose between the Internal Security and Communist Control Acts, 
on the one hand, and the Smith Act on the other. Although the legis- 
lative history of the Smith Act reveals strong national interest in sub- 
version, there were no indications that the Act was intended to exclude 
state activity."* There is even some expert opinion to the effect that 
federal-state cooperation in controlling subversion would not only be 
beneficial, but necessary.”° 

The “danger of conflict,” which is the majority’s third and last 
reason for upholding pre-emption (not to be confused with the “conflict” 
theory of supersedure, referred to earlier) is, by its own terms, a simple 
example of preventative adjudication. The legal history of the Smith Act 
provides no record of either a past or present conflict with state sedition 
statutes.) Thus, while the Nelson decision is framed in terms of Rice 
criteria, and consequently appears valid on its face, its underlying facts 
raise doubtful questions of the substantiality of the Nelson hypothesis, 
particularly when viewed in the light of the substantive principles upon 
which the Rice criteria were established. The only Rice criterion upon 
which the Nelson decision could validly have been predicated is that 
of “duplication of purpose.” However, the Court gives no indication 
that it had this criterion in mind when it arrived at the decision. 

The dissenters, refuting the majority’s supersedure argument solely 
in terms of pre-emption and without any reference to the “conflict” 
theory, find fault with the majority’s attempt to “lead” the Congress. 
The strength of the dissenting opinion lies in combining the refutation 
of the majority’s weakest grounds, (lack of sufficient criteria for finding 
either exclusiveness or dominant federal interest, plus an unwillingness, 
based solely on fear, to permit preventative adjudication) with two of 
the strongest arguments that can be advanced for concurrent legislation 
of both state and federal acts (the right of the states to exercise their 
police power over local criminal matters, and the requirement that 





17 H.R. Rep. No. 2980, 81st Cong. 2d Sess. 225-46 (1950) (The Un-American 
Activities Comm.). 

18 See Digest of the Public Record of Communism in the United States 266- 
306 (Fund for the Republic, 1955). 

19 See, Hearings before the Senate Judiciary Committee on H.R. 5138, 76th 
Cong. 3d Sess., 5-12 (1940); 86 Cong. Rec. 9031-32 (1940). 

20 See New York Times (Nelson case), Sept. 15, 1955, p. 19. 

21Cf., Brief of the Department of Justice, amicus curiae, p. 30-31, cited in 
the Nelson case, 350 U. S. at 518. 
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Congressional intent be “clear and definite” before existing state legis- 
lation is prescribed), Perhaps the most decisive point of the dissenters 
is one that is of late receiving too little consideration by the Court. 
They assert that this case should be governed by the “Savings Clause” 
of Title 18 of the United States Code, in which the Smith Act appears.?* 
Prior rulings of the Court interpreting this clause indicate that in the 
absence of express Congressional intent to the contrary, the states should 
have the freedom to engage in concurrent legislation.** It would seem 
that the deference normally afforded “express Congressional provisions” 
by the Court demanded a contrary decision in the instant case, or at least 
a greater consideration than the majority apparently gave it. 


Lawrence H. Stotter 





2218 U.S.C.A. §3231. This Title codifies the federal criminal laws. Section 
3231 provides: “Nothing in this title shall be held to take away or impair the 
jurisdiction of the courts of the several states under the laws thereof.” 

23 Sexton v. California, 189 U.S. 319, 324-5 (1903). 


HaBeas Corpus—INTERACTION BETWEEN STATE AND FEDERAL 
Courts—DENIAL OF CERTIORARI AS REs JUDICATA 

Petitioner under sentence of death for causing his 13 year old son 
to murder petitioner’s wife filed identical habeas corpus petitions simul- 
taneously in the California Supreme Court and in the United States 
District Court for the Northern District of California, Southern Di- 
vision, The petitions contained general allegations that a material witness 
had given perjured testimony under coercion from a deputy district 
attorney. The state court denied the petition without opinion the same 
day it was filed. Subsequently, the United States Supreme Court refused 
to grant certiorari, also without filing an opinion. 

The District Court, which had been holding the twin petition in 
abeyance pending exhaustion of the state remedies, promptly dismissed 
the petition on the ground that the Supreme Court of California had 
“fully and adequately considered all matters presented to it by petitioner.” 

The United States Court of Appeals for the Ninth Circuit affirmed 
by a two to one decision on the grounds that an identical petition had 
been denied by the state court and that the United States Supreme Court 
had refused certiorari. This time the United States Supreme Court 
granted certiorari. Held: per curiam, the judgment of the circuit court 
vacated and remanded to the district court for a hearing on the allega- 
tions of the petition. Simpson v. Teets, 353 U.S. 926 (1957). 

By failing to comment on the circuit court opinion, the United 
States Supreme Court missed an opportunity to clarify two major points 
in a field that has been labeled “an untidy area of our law that calls for 


»1 


more systematic consideration than it has thus far received. 








1Simal v. Large, 332 U.S. 174, 184 (1947). 
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The primary purpose of a habeas corpus proceeding is to make 
certain that one who was unable to assert his rights or was unaware of 
the significance of relevant facts prior to conviction is not unjustly im- 
prisoned.” The court is restricted in its function to an examination of 
the legality of the commitment in light of due process requirements.* 
Federal courts may interfere by habeas corpus with a state in the adminis- 
tration of its criminal law only where fundamental rights particularly 
secured by the federal constitution are invaded.‘ 

Justification for denying petitioner’s writ was attempted by the 
circuit court on two grounds. The first of these is that an identical writ 
had already been denied by the state court system. The majority position 
on this point is best summed up by the concurring opinion as follows: 

It would be presumptious for this court to order the district 

court to take testimony upon the same petition which the 

highest California court had denied, especially since certiorari 

to that tribunal was refused by the supreme court of the federal 

system.” 

The United States Supreme Court has repeatedly indicated that it 
is the duty of a federal court to review facts in a habeas corpus proceeding 
even though a state tribunal has already given them the most careful 
consideration.® The dissent points out that the federal court could have 
given consideration to the state court’s decision had it given “fair con- 
sideration to the issues and offered evidence.”*’ However, in the present 
case there was no state court transcript available since petitioner did not 
receive a hearing on the merits. Since the state court failed to reach the 
constitutional issue the denial of the writ is not binding on the district 
court. Further, petitioner is entitled to a hearing on an issue raised for 
the first time on habeas corpus proceedings where the allegations, if true, 
would be such as to show a denial of due process of law in the trial at 
which he was convicted.® Where there is no denial of these allegations 
they must be assumed to be true for the purpose of the hearing.’® The 








* 28 U.S.C. §377, (later incorporated into 28 U.S.C. §1651). 

3 In re Metzger, 46 U. S. 176 (1847); Eagles v. U. S., 329 U. S. 304 (1946) ; 
Heikkila v. Barber, 345 U.S. 229 (1952). 

4 Rogers v. Peck, 199 U.S. 425 (1905); Ex parte Hull, 312 U.S. 546 (1941). 

5 Simpson v. Teets, 239 F. 2d 890, 892 (9th Cir. 1956). 

6 “Whatever anomaly there may be in demanding that a bench of one or 
more federal judges sitting in review on facts to which a state tribunal has 
already given the most careful and conscientious consideration, there is no doubt 
of its duty to do so.” U.S. v. Denno, 288 F. 2d 605, (2d Cir. 1953) citing Brown 
v. Allen, 344 U.S. 443 (1952), and Stein v. New York, 346 U.S. 156 (1952). 

7 Simpson v. Teets, 239 F. 2d 890, 893 (9th Cir. 1956). 

8 Brown v. Allen, 344 U.S. 443 (1952). 

9 Massey v. Moore, 348 U.S. 105 (1954); Price v. Johnston, 334 U.S. 266 
(1948); Pyle v. State of Kansas, 317 U.S. 213 (1942); Mooney v. Holohan, 294 
U.S. 103 (1935). 

10 Thomas v. Teets, 205 F. 2d 236 (9th Cir. 1953); White v. Ragen, 324 
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United States Supreme Court has recently held that failure to grant a 
hearing on a prisoner’s allegation of denial of due process is grounds for 
reversal “no matter how heinous the crime in question and no matter how 
guilty an accused may ultimately be found to be.” 

The circuit court concurring opinion attempts to justify the reliance 
on the state court’s dismissal of the petition even though there was no 
hearing granted petitioner. It reasoned as follows: the state supreme 
court was thoroughly familiar with the facts in the case since it had 
heard petitioner’s appeal from his conviction prior to the filing of the 
habeas corpus petition.’* At that trial the state court had accepted the 
testimony, now declared to be perjured, as true. Therefore it merely 
looked to the original trial record to see if it still thought this testimony 
to be true. The court still believed the truth of this testimony and 
therefore dismissed the petition for the writ of habeas corpus as ground- 
less."# 

This reasoning is subject to two flaws. First, there is nothing to 
show that the state court even looked into the action in this cursory 
manner. Since there was no state court record, and the petition was dis- 
missed peremptorily the same day it was filed, the more reasonable in- 
ference is that the state court neglected to give the petition even this 
slight consideration. This would squarely conflict with Chessman v. 
Teets,"* which held that it is error to dismiss a prisoner’s petition sum- 
marily where it sets forth a denial of due process. 

Assuming that the state court did give this limited consideration to 
the petition the dissent points out that it still could not justify refusal to 
grant a hearing on the averments of the petition. ‘The question of co- 
ercion by the district attorney was not an issue in the original trial. 
Obviously, then, no amount of perusal of the trial transcript could deter- 
mine the truth or falsity of petitioner’s charge of denial of due process. 
The United States Supreme Court long ago pointed out that the question 
brought forward on habeas corpus is always distinct from that which is 
involved in the cause itself.’° Therefore, it is difficult not to accept the 
reasoning of the dissent which points out that, far from receiving “fair 
consideration” in the state court, petitioner received no consideration 
whatsoever. 

The second ground advanced by the circuit court is that the refusal 
of the United States Supreme Court to grant certiorari to the state su- 
preme court indicated approval of the state court’s disposition of the 


U.S. 760 (1945); House v. Mayo, 324 U.S. 42 (1945); Moore v. Dempsey, 261 
U.S. 86 (1923). 

11 Chessman v. Teets, 353 U. S. 928 (1957). 

12 People v. Simpson, 43 Cal. 2d 553, 275 P. 2d 31 (1954). 

13 Simpson v. Teets, 239 F. 2d 890, 892 (9th Cir. 1956). 

14350 U.S. 3 (1955). 

15 Ex parte Bollman, 8 U. S. (4 Cranch) 75 (1804). 
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petition. In spite of the fact that certiorari was denied without opinion, 
the circuit court held the denial to be entitled to res judicata. 

The effect to be given a denial of certiorari without opinion by the 
United States Supreme Court was placed in doubt by Darr v. Buford.’ 
That decision held that ordinarily certiorari must be invoked in an at- 
tempt to secure review of a state court’s refusal of relief prior to appli- 
cation for habeas corpus in the federal system. This established the 
proposition that application for writ of certiorari was essential to exhaust 
the state remedies. Unfortunately, it also indicated to some courts that a 
denial of certiorari gave a res judicata effect to the state court decision." 
Subsequently, however, Brown v. Allen,'* firmly established that a prior 
denial of certiorari could have no meaning whatsoever on a later petition 
for habeas corpus and must be taken as without prejudice to an application 
to any other court for the relief sought.’® The logic of this rule is 
obvious from the fact that frequently the United States Supreme Court 
does not have to reach the merits of a case to decide to deny certiorari. 
Further, where there is no opinion written the lower court has no way of 
knowing whether or not the court reached the merits of the case.” 
In the absence of any records of the certiorari proceedings, it is difficult 
to see how the circuit court justified its conclusion that the United States 
Supreme Court disregarded the matter alleged in the petition before it 
“apparently owing to the previous complete review of the trial by the 
state court.” 

The circuit court not only ran contrary to well established decisions 
in the field of habeas corpus, but the concurring opinion served to com- 
pound the error by attempting to justify the result by rationalization 
rather than by legal principles. 

By vacating the judgment of the circuit court, the United States 
Supreme Court has prevented a complete circumvention of the purposes 
of habeas corpus proceedings. To hold otherwise would deny petitioner 
a hearing in either the state or federal court system on his charge that 
he has been deprived of his constitutional right to due process of law. 
However, it is to be regretted that the high court did not grasp the 
opportunity to specifically expose the fallaciousness of the circuit court 
majority opinion so that subsequent tribunals may be better guided 
through this very fundamental area of law. 


Don R. Work 





16 339 U. S. 200 (1950). 

17 Speller v. Allen, 192 F. 2d 477, 478 (4th Cir. 1951); Adkins v. Smyth, 
188 F. 2d 452 (4th Cir. 1951). 

18 344 U.S. 443, 488-497 (1952). 

19 U.S. ex rel. Smith v. Baldi, 344 U.S. 561 (1952); Ex parte Abernathy, 
320 U.S. 219 (1942); Salinger v. Loisel, 265 U.S. 224 (1924); U.S. v. Carver, 
260 U.S. 482 (1922). 

20 Brown v. Allen, supra note 18. 

21 Simpson v. Teets, 239 F. 2d 890, 892 (9th Cir. 1956). 





